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AGENCY. 


The right of a town agent to retain the 
money forwarded by a country attorney 
recently came under consideration in the 
court of Queen’s Bench, ( Cobb v. Becke and 
another, 14 Law Journal, 108;) in an ac- 
tion brought by the client of a country at- 
torney against the town agent, for money 
had and received under the following cir- 
cumstances :—In a case of Cutbush v. Cobb, 
the defendant Cobb, employed Mr. F. F. 
Dalby of Rochester, as his attorney, and 
proceedings were stayed in this action un- 
der a judge’s order upon payment of debt 
and costs. Cobb paid Mr. Dalby 17/. 18s. 
4d., to be paid to Cutbush on account of the 
debt, and Mr. Dalby forwarded his own 
check for 20/. to Messrs. Becke & Flower, 
his town agents, directing them to pay Cut- 
bush’s attorney the sum specified, and to 
have the costs taxed. Messrs. Becke & 
Flower wrote by return of post to Mr. Dal- 
by acknowleding the receipt of his check, 
and stating that it should be applied as di- 
rected. Some delay took place in taxing 
the costs; no part of the money was paid to 
Cutbush’s attorney, and ultimately Messrs. 
Becke & Flower credited Mr. Dalby with 
the amount in making up their agency ac- 
count, and retained the 20/. in satisfaction 
of a balance due to them by him. Upon 
this state of facts, the question arose wheth- 
er Cobb could recover from Messrs. Bucke 
& Flower, the sum forwarded te them by 
Mr. Dalby, to pay Cobb’s debt * 

At the trial. Lord Denman, €C. 5., seemed 
to have been of opinion, ‘nat the action 
could not be maintained, out he iefi it to the 
jury to say, whether the. aefendants, when 
they received the money from Dalby knew 
it to be be the money of Cobb? and reserv- 
ed leave for the defendants to move to enter 
a non-suit, if the court thought the plaintiff 
was not entitled to recover. The jury found 
the question left to them in the affirmative, 
and returned a verdict for the plaintiff, for 
17] 18s. 4d. The matter afterwards came 
before the court, upon an application to set 
aside the verdict and enter a nonsuit. 
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The general rule applicable to transac- 
tions of this nature, that there is no privity 
between the agent in town and the client in 
the country, and that the former cannot 
maintain an action against the latter for his 
fees, or the latter against the former for 
negligence, was admitted in the argument 
and expressly recognized in the judgment 
of the court. The plaintiff’s counsel con- 
tended, that the defendant’s liability arose 
from facts irrespective of the professional 
relation between the parties, for as the de- 
fendants knew the money to be Cobb’s 
when they received it, and had pledged 
themselves to the specific appropriation of 
it, the privity of contract was sufficiently es- 
tablished. ‘To strengthen and illustrate this 
view of the facts, several cases were cited* 
which when examined are authorities only 
to the extent, that if a debtor orders his 
agent to appropriate a fund in his hands to 
the discharge of a specific debt, and the 
agent pledges himself to the creditor so to 
appropriate the fund, the creditor may sue 
the agent. ‘The case cited, approaching 
the nearest in fact to the case under discus- 
sion, was that of Moody and another, As- 
signees v. Spencer, 2 Dowi. & Ry. 6. In 
that case, the defendant, wo was the town 
agent of Mr. Baldwin, a country agent, re- 
ceived a sum of money due to the bankrupt, 
of whom the plaintiffs were assignees, from 
a person named Wilson, who had been sued 
by Baldwin as the attorney for the bank. 
rupt, and the court decided, that the defend. 
ant had no lien for the general balance due 
to him from Baldwin on the money coming 
into his hands in the cause. On behalf of 
the defendants, it was argued that the know- 
ledge the money was sent by Dalby belong- 
ed to the plaintiff, made no difference as re- 
spected the general principle applicable to 
this case, that an agent was exclusively lia- 
ble to the party employing him. To eluci- 
date this principle, the recent case of Heath 
and another v. Chilton, 12 Mees. & W. 
632. In the court of exchequer was refer. 





* All the cases are collected in 1 Wms. Saunders, 





2106, note a, 6th ed. 
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red to. In that case, the defendant received | established as between the plaintiff and de. 


certain rents, under a written authority from 
two out of three executors and gave a re- 
ceipt in the name of the two, with a know- 
ledge that the rents belonged to the execu- 
tors, and it was holden that three executors 
could not sue jointly for the money received 
unless it appeared that the two executors 
had entreated with the defendant for them- 
selves and their co-executors also. It was 
also suggested, as a mode of testing the li- 
ability with which it was sought to fix the 
defendants, that if they had become bank- 
rupts, Dalby’s liability to Cobb would not 
have been discharged, as a payment to an 
agent would not have been a good payment 
as against Cobb. 

In the course of the argument, Patteson, 
J., put the point interrogatively—* If money 
were sent toa banker to pay A., could A. 
sue the banker?” And the plaintiff’s coun- 
sel answering, that the banker might be 
sued if he undertook to pay; Patteson, J., 
observed, “it isa very wide proposition to 
lay down, where money is paid to bankers 
in the country, and their town agents re- 
ceive the money and promise to pay it, that 
it becomes money had and received by the 
bankers to the use of the party to whom it 
is directed to be paid. 

Lord Denman, C. J., in delivering the 
judgment of the court on a subsequent day, 
distinguished the case of Moody and anoth- 
er v. Spencer, as the town agent there, had 
received the money in the course of the suit 
from the opposite party, for the client and 
not for the country attorney, and the court 
accordingly treated it as money received for 
the use of the client. So in the case un- 
der consideration, if Cobb had transmitted 
the money direct to the defendants, or de- 
sired Dalby to transmit it to them specifi- 
cally, and they had received it as from Cobb, 
and not as from Dalby, they would undoubt- 
edly have become Cobb’s agents and ac- 
countable to him for the appropriation, but 
it appeared that Cobb paid the money to 
Dalby for the purpose of paying the debt 
and costs, without any specific directions 
through what channel it was to be trans- 
mitted. The money was therefore mixed 
with Dalby’s general funds, and he sent 
the defendants his own check. On the short 
ground, therefore, that the facts showed the 
plaintiff employed Dalby, and Dalby, and 
not the plaintiff, employed the defendants ; 
the court was of opinion that no privity was 





fendants, and that the action could not be 
sustained. ‘The rule to enter a nonsuit was, 
for this reason, made absolute. 





PRACTICAL POINTS. 


LICENCE BY PATENTEE—DEDICATION To 
THE PUBLIC. 


By the terms of letters patent granted for 
the invention of a patent furnace, all per. 
sons were commanded not to “make use, 
or put in practice the said invention, or any 
part of the same, nor in anywise coun- 
terfeit, imitate, or resemble the same, nor 
make, or cause to be made, any addition 
thereunto, or substitution from the same, 
whereby to pretend himself or themselves 
to be the inventor or inventors, deviser or 
devisers thereof, without the licence, con- 
sent, or agreement of the said J. C., (the 
patentee,) his executors, &c., in writing, 
under his or their hands and seals, first had 
and obtained,” upon pain of a contempt of 
the royal command, and of being answera- 
ble to the plaintiff for damages. The pa- 
tentee, after he obtained the patent, granted 
the defendant a licence, which was in writ- 
ing, but not under seal, to use the patent, 
and the defendants having received the li- 
cence, kept it, and used the invention ; but, 
when called upon to pay the price agreed 
upon, objected to pay for it, on the ground 
that it was void as not being under seal.— 
In an action of assumpsit for the price of 
such licence by the plaintiff to defendants 
to use such invention. It was held, first, 
that the defendants having obtained the li- 
cence they had bargained for, and kept, 
were bound to pay for it ; and secondly, that 
the licence was not void as not being under 
seal. Chanter v. Dewhurst, 12 M. & W. 
823. It has also been recently decided, 
that if the inventor of a machine send it to 
another in order to have its qualities tested, 
and the party to whom it is sent use it for 
some weeks in a public work room; that 
this is not giving the invention such publi- 
city as to deprive the inventor of his right 
to obtain letters patent for it, also, that a 
machine does not cease to be the subject of 
a patent, merely because of the length of 
time during which the inventor may keep 
it by him, after it has been made a complete 
workable machine. Bentley v. Fleming, 1 
C. & K. 587. 
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FRAUDULENT PREFERENCE IN CONTEMPLA- 
TION OF INSOLVENCY. 


An equal distribution of the effects of 
the debtor amongst his creditors, is the 
object of bankrupt and insolvent laws, 
and persons are found who contend, that 
the law of debtor and creditor only re- 
quires to be amended by consolidating 
and assimilating the two systems, and em- 
ploying the same machinery for carrying 
them into operation. Without staying to 
examine into the practicability of this theo- 
ry, the proposition can scarcely fail to ob- 
tain general assent, that where a fraudulent 
debtor prefers a creditor, and thereby en- 
deavors to disturb the equal distribution of 
his effects, the same result should follow, 
whether the debtor acted in contemplation 
of bankruptcy or of insolvency. In a great 
number of cases, however, a different doc- 
trine has prevailed, and it seems to have 
been considered that a transaction amount- 
ing to a fraudulent preference, although it 
would be void as against the assignees of a 
bankrupt if done in contemplation of bank- 
ruptey, would be sustained as against such 
assignees if done in contemplation of insol- 
vency. See Atkinson v. Brindall, 2 Bing. 
N. C, 225; Gibson v. Boretts, 3 Scott, 229, 
234. This doctrine, however, has been 
considerably shaken by a late decision of 
the Court of Queen’s Bench. Aldred et al., 
assignees of John Brown, a bankrupt, v. 
Sir Thomas Constable, Bart, and Charles 
Brown. 

It was an action of trover by the assign- 
ees of a bankrupt, against the sheriff of 
Yorkshire and the execution creditor, the only 
material issue being, whether a warrant 
of attorney given to the bankrupt’s father 
voluntarily, about six weeks before the fiat 
issued, was a fraudulent preference in con- 
templation of bankruptcy? The embarras.- 
sed circumstances of the bankrupt at the 
time he executed the warrant of attorney, 
and his apprehension that he should be im- 
prisoned for debt, were clearly proved ; but 
Baron Parke, who tried the cause, in sum- 
ming up, informed the jury, that in order to 
prove the warrant of attorney was fraudu- 
lent and void as against the assignees of the 
bankrupt, it was necessary to show that he 
contemplated, not merely insolvency, but 
actual bankruptcy. This view of the learn- 
ed baron does not seem to have been hasti- 
ly adopted, as he expressed a similar opin- 





ion in Moryan v. Brundett, 5 B. & Ad. 289; 
although the report in that case does not 
show, that the doctrine then laid down by 
the learned judge met with the concurrence 
of the other judges of the court. 

The Court of Queen’s Bench, in intimat- 
ing their dissent from the ruling of the 
learned baron, in Aldred v. Constable, ad- 
mitted, that the multitude of cases reported 
on this point could not be reconciled. In 
the old cases, it was held that where bank. 
ruptcy was probable and eventually occur- 
red, it must be presumed to have been con- 
templated ; whilst the latter cases assumed, 
that unless bankruptcy was known to be in- 
evitable, it could not have been contemplat- 
ed The court was now of opinion, that 
the jury ought to have been told that the 
contemplation of insolvency was by no 
means inconsistent with that of bankruptcy, 
and if the debtor, when he gave the war- 
rant of attorney, knew that his assets were 
inadequate to the payment of all his debts, 
and that he was likely from the position in 
which he was placed to become a bankrupt, 
the proof of fraudulent preference would be 
complete. Upon these grouuds a new trial 
was granted. 

In Gibson v. Muskett, 4 Man. & G 160, 
it appears that Lord Abinger directed the 


jury, that in order to find a payment made 


in contemplation of bankruptcy, they must 
be satisfied that bankruptcy was inevitable 
In this case, however, the court of common 
pleas ordered a new trial. 





CRIMINAL LAW. 
CONSPIRACY. 


The following points were decided in the 
house of lords, in the celebrated case of 
Daniel O’ Connell v. the Queen. 

Where an indictment contains several 
counts, one of which is bad, and where the 
punishment is not fixed by law a general 


judgment for the crown cannot be supported. 


A good finding on a bad count and a 
bad finding on a good count, stand on the 
same footing; both being nullities. 

Where a count in an indictment contains 
only one charge against several defendants, 
the jury cannot find any one of the defend- 
ants guilty of more than one charge.— 
Where, therefore, the count in the indict- 
ment charged the several defendants with 
conspiring together to do several illegal 
acts, and the jury found one of them guilt 








336 





THE NEW YORK LEGAL OBSERVER. 





Criminal Law.—Husband and Wife. 





of conspiring with some of the defendants 
to do one of the acts and guilty of conspir- 
ing with other of the defendants to do an- 
other of the acts, such finding was decided 
to be bad, as amounting to a finding that 
one defendant was guilty of two conspira- 
cies, though the count charged only one. 

An indictment against different defend- 
ants consisted of several counts charging 
them with various illegal acts. Some of 
the counts were bad, and on some of the 
good counts there were bad findings. The 
judgments against each of the defendants 
was stated to be in respect of “his offences 
aforesaid.” It was held that each count 
must be considered as charging a separate 
offence, and that the expression “his offen- 
ces aforesaid,” must be treated as extending 
to all the offences of which each defendant 
had been found guilty ; and as some of the 
counts and some of the findings were bad, 
such judgment could not be supported.— 
Upon a count in an indictment against eight 
defendants charging one conspiracy to ef- 
fect certain objects a finding that three of 
the defendants are guilty generally, that four 
of them are guilty of conspiracy to eflect 
some, and not guilty as to the residue of 
these objects is bad in law, and repugnant ; 
inasmuch as the finding that the three were 
guilty, was a finding that they were guilty 
of conspiracy with the other to effect all the 
objects of the conspiracy; whereas, by the 
same finding, it appears that the other five 
were guilty of conspiracy to effect only 
some of those objects. A count charging 
defendants with conspiring “to cause and 
procure divers subjects to meet together in 
large numbers for the unlawful and sedi- 
tious purpose of obtainining, by means of 
the intimidation to be thereby caused, and 
by means of the exhibition and demonstra- 
tion of great physical force at such meet- 
ings, changes in the government, laws, and 
constitution of the realm,” is bad: 1st., be- 
cause “ intimidation” is not a technical word 
having a necessary meaning in a bad sense ; 
and 2nly, because it is not distinctly shown 
what species of intimidation is intended to 
be produced, or on whom it is intended to 
operate. O’Connell v. The Queen, 11 
Clark & F. 155. 





HUSBAND AND WIFE. 


A husband is bound to provide his wife 
with necessaries by law, as much as him- 





self, and if she contracts debts for them, he 
is obliged to pay them; but for anything be- 
sides necessaries he is not chargeable.— 
Also, if a wife elopes and lives with anoth- 
er man, the husband is not chargeable even 
for necessaries. 1 Bla. Com. by Stewart, 
478; and see Reg v. Tollet, 1 Car & 
Marsh, 112. In a very late case the law 
was laid down at nisi prius as to how far a 
husband living separate with his wife is 
bound to furnish her with shelter. ‘The 
charge is,” said Gurney B., “that the pri- 
soner, being the husband of the deceased, 
did wilfully neglect to provide her with pro- 
per shelter, by reason of which her death 
was accelerated. There are other counts 
charging him with neglecting to provide 
her with food, but no evidence has been 
adduced in support of them. But whether 
the death of the deceased was actually 
caused by the act of the prisoner, or was 
only accelerated by it, the effect is the same 
in point of law. If, notwithstanding the 
nature and extent of her complaints, she 
could have lived on till the next month or 
the next week, and her death prematurely 
occurred owing to or by the misconduct of 
the prisoner, as laid in the indictment, then 
he is amenable to the law for such miscon- 
duct. It appears that the prisoner and his 
deceased wife had been separated for a con- 
siderable time, and that he had agreed to 
allow her 2s. 6d. a week. Though it does 
not distinctly appear that this sum was paid 
punctually every weck, still it does appear 
that on the Saturday preceding her death 
the deceased had received the stipulated 
sum. There is, therefore, presumably, no 
ground for any charge against the prisoner 
as having caused her death from want of 
food, as the half crown would have sup- 
plied her from the Sunday till the Friday. 
The charge against the prisoner appears to 
be, that he refused, intentionally, to provide 
her with shelter against the inclemency of 
the weather, she being at the same period 
of time in a state of disease progressively 
advancing, then very advanced indeed, and 
which no doubt would soon have ended her 
sufferings.” [The learned judge then al- 
luded to the evidence.] ‘On the Wednes- 
day evening, in November, on a cold and 
rainy night, the constable knocks at the 
window of the prisoner’s house, and states 
that his wife applies to him for shelter, but 
he shuts the window and refuses it. * * 
Many cases have been decided on the pre- 
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cise extent to which a father, husband, or 
master is bound to provide for his child, 
wife, or servant; but in those cases the 
parties were living under the roof of the 
parent, husband, or master, which implied 
a particular obligation. But here the cir- 
cumstances are different, for the parties 
were actually separated. Whether this 
circumstance should take the case out of 
the ordinary rule, is a point which, if ne- 
cessary, I will reserve for further conside- 
ration.” The case was then left to the ju- 
ry, who found the prisoner not guilty. 





ATTEMPT TO POISON. 


In an indictment for an attempt to poison, 
it appeared that the two persons cohabited 
together, the female prisoner being a daugh- 
ter of Mary Vaughan, and that in the month 
of May 1844, the prisoners procured some 
arsenic and gave it in a paper, to a man 
named Richard Edwards, informing him 
that it was poison, and that they wanted to 
kill Vaughan and his wife, and they gave 
directions to Edwards to keep the arsenic 
in his hand, and to slip it into a pint of beer, 
undiscovered by the Vaughans, to whom he 
was to hand it, that they might drink it and 
be poisoned. ‘The prisoners gave Edwards 
5s. for his services, and told him that if he 
succeeded he should never want. The pri- 
soners were found guilty ; but Rolfe, J, re- 
spited the judgment, in order to consult the 
judges. The case was subsequently consi- 
dered by the fifteen judges, who held the 
conviction wrong. 








IN CHANCERY. 





Before the Hon. AMASA J. PARKER, Vice Chan- 
cellor of the Third Circuit. 


Puese Ackerman v. James Emorr and 
Joun L. Scuryver.—26¢th Feb., 1845. 


LIABILITY OF TRUSTEE—INVESTMENT OF 
TRUST FUNDS. 


A trustee will not be protected against loss arising 
from the depreciation of trust funds invested by 
him, unless he loans on real security or invests 
in some fund approved by the court. 

Where an executor invested the legacy of an in- 
fant cestui que trust in stock of the Dutchess 
County Bank, he was held liable to pay the in- 
fant, on her arriving at age, the amount of such 
legacy and interest. 


Matruew Van Benscuoten of Dutch- 
ess County died in the year 1825, leaving a 





will, and appointing the defendants his ex- 
ecutors, to whom he bequeathed in trust a 
very large personal estate, consisting most- 
ly of bonds and mortgages, to be paid to 
the respective legatees mentioned in the 
will, among whom was the complainant, 
and to her, the defendants were directed by 
the will to pay a legacy, when she should 
arrive at age, or on her marriage, and in- 
terest thereon annually. The defendants, 
as trustees of the complainant, invested the 
larger part of this legacy in the capital stock 
of the * Dutchess County Bank.” Most of 
these investments were made by the defen- 
dant Emott (with the consent of Schryver) 
by transferring his own individual stock to 
himself and Schryver as such trustees.— 
Emott had the principal charge as executor 
of the estate of the testator. The invest- 
ments were made at the market value of 
the stock, which was from twenty to thirty 
per cent. above its par value. Defendant, 
Emott, was President, and Schryver was di- 
rector of the Bank. On the complainant’s 
arriving at age, in 1842, the defendants re- 
quired her to take the stock at the price at 
which the investments were made, it hav. 
ing then greatly depreciated in value ; this 
she refused to do, and this suit was com- 
menced. Much testimony was taken, from 
which, among other things, it appeared that 
in 1842 the stock had sold as low as forty 
cents on the dollar. It was contended on 
the part of the complaint that the invest- 
ment of trust funds in such stocks was un- 
authorized; that a transfer of stock by 
Emott to himself and Schryver as trustees 
was void, and that the defendants had been 
guilty of great negligence in taking care of 
the trust funds. 

George Gifford and George Wood for com- 
plainant. 

C. Johnson and S. Sherwood for defend. 
ants. 


Tue Vice Cuanceior.—lI find no evi- 
dence in this case to warrant the belief that 
the defendants acted in bad faith towards 
the complainant, in investing her property 
in the stock of the Dutchess County Bank ; 
and the principal question I shall examine, 
in deciding this case, is whether the invest- 
ment thus made is of such a character as 
will subject the defendants to a personal li- 
ability for the loss. Upon this point there 
has been no express adjudication in the 
equity courts of this state, though I think 
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the principle that should govern it is now 
well settled in England, and in some of our 
sister states. 

It is contended by the defendants coun- 
sel, that trustees are not responsible in re- 
gard to the preservation and care of the 
trust property, if they keep it as they keep 
their own, and that they can only be liable 
when they fail to exercise reasonable care 
and diligence. Some of the earlier decis- 
ions, doubtless, go that length, and as to 
many of the duties devolving upon trustees, 
I am satisfied this is now the law. But so 
indefinite and general a rule would never 
be sufficient to protect an infant against an 
unsafe investment ; and on a careful exami- 
nation of the authorities, 1 am convinced 
that the law regulating the investment of 
property by trustees is more fixed and cer- 
tain. Some more definite rule is required, 
as well for the guidance and safety of the 
trustee, as for the protection of the cestui 
que trust. 

In the recent case of Clough v. Bond, 3 
Mylne & Craig, 490, 496, Lord Cottenham 
says—* It will be found to be the result of 
all the best authorities upon the subject, 
that although a personal representative, ac- 
ting strictly within the line of his duty, and 
exercising reasonable care and diligence, 
will not be responsible for the failure or de- 
preciation of the fund in which any part of 
the estate may be invested, or for the insol- 
vency or misconduct of any person who 
may have possessed it; yet if that line of 
duty be not strictly pursued, and any part 
of the property be invested by such perso- 
aal representative in funds or securities not 
vithorized, or be put within the control of 

‘rsons who ought not to be entrusted with 
., and a loss be thereby eventually sustain- 

!, such personal representative will be li- 
ule to make it good, however unexpected 
ae result—however little likely to arise 
irom the course adopted, and however free 
such course may have been from any im- 
proper motive.” 

Let us examine whether this is the law, 
and whether the stocks purchased by the 
defendants were an authorized security. 

In Trafford v. Boehm, 3 Atkyns, 444, as 
early as in 1746, Lord Hardwick decided 
that investing the trust funds in South Sea 
stock would not protect the trustee against 
personal liability for the loss; and the Lord 
Chancellor remarked that, “neither South 
Sea stock nor bank stock is considered a 





good security, because it depends on the 
management of the governors and directors, 
and is subject to losses.” And in the same 
case he held that an investment “in South 
Sea or bank annuities, where the directors 
have nothing to do with the principal, and 
were only to pay the dividends and interest, 
until such time as the government pay off 
the capital, would be a good security.” 

In Hancom v. Allen, 2 Dickens, 498, it 
was held in 1774, that if a trustee lay out 
trust money in a fund which the court does 
not adopt, and such fund afterwards sink in 
value, the court, though there were no mala 
Jides, will throw the loss upon the trustee. 
Otherwise, if laid out in the fund which the 
court adopts. 

So too, in Peat v. Crane, 2 Dickens, 498, 
note, Lord Thurlow directed an allowance 
to be made to a trustee for the depreciation 
of 3 per cent. consolidated annuities, in 
which he had invested trust money, on the 
express ground that it was a fund adopted 
by the court. 

In Adye v. Feuilletean, 1 Cox. 24 (re- 
ported also in 3 Swanston, 84,) decided in 
1783, Lord Loughborough held that when 
an executor lends money of his testator upon 
bond, he shall be personally answerable if 
the security prove defective, though the tes- 
tator was in the habit of lending money on 
such security ; in that case it was urged by 
Hardinge, of counsel for defendant, as is 
contended here, that the executor was not 
liable for losses if he did with the testator’s 
property as a prudent man would have done 
with his own—that nothing short of crassa 
negligentia could make him personally lia- 
ble. He cited Harden v. Parsons, 1 Eden’s 
cases, 145. But Lord Commissioner Hoth- 
am, sitting with Lord Loughborough, add- 
ed, “the court will always discourage lend- 
ing trust money on private security, though 
interest may be given. It becomes a spe- 
cies of gambling.” 

The case of Harden v. Parsons was over- 
ruled by Lord Eldon in Walker v. Symonds, 
3 Swanston’s Rep. 62, and has never been 
relied on since as authority. 

The case of Holmes v. Dring, 2 Cox 1, 
was decided in 1787. ‘The executors had 
loaned the trust money of an infant on a 
bond with security. The obligors were in 
“ample circumstances” when the money 
was lent, but afterward became insolvent. 
The master of the rolls said that “it was 
never heard that a trustee could lend an in- 
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fant’s money on private security,” and di- 
rected the executors to pay the money, and 
interest and costs. 

In Wilkes v. Steward, Cooper’s Ch. Re- 
ports, 6, decided in 1801, the executors 
were empowered to lay out the legacy in 
the funds, “‘or in such other good security 
as they could procure and think safe.”— 
Yet with even this implied direction it was 
held that they could not lend it on personal 
security. The case of Powell v. Evans, 
decided also in 1801, 5 Vesey, 838, goes 
still farther. It was there held that execu- 
tors who neglected to call in money, lent by 
the testator on a bond, should be charged 
with the loss that might be sustained by the 
subsequent failure of the obligors. ‘This 
doctrine has not, perhaps, been carried to 
this extent in this state. The case of Brown 
v. Thompson, 4, Johnson’s Ch. Rep. 619, 
may be regarded as somewhat modifying it, 
but I cite it to show how strictly the Eng- 
lish Courts have intended to guard the rights 
of infant cestui que trusts. If the rule has 
not been so rigidly enforced here, as to col- 
lecting money already invested by the tes- 
tator, 1 think it has been equally strict with 
the English Courts, in investing upon pro- 
per investments, when made by the trus- 
tee. 

It may now be regared as the well set- 
tled rule of the English Court of Chancery, 
that the trustee can only protect himself 
against risk by investing the trust fund in 
real or government securities. He must 
either take security on real estate, or invest 
in a fund approved by the court; and no 
other fund is there approved by the court, 
except the public funds. The decisions sub- 
sequent to those I have reviewed hold the 
same doctrine, and make any investment on 
private or personal security at the risk of 
the trustee. Vigrass v. Binfield, 3 Mad. 
40; Walker v. Symonds, 3 Swans. 1; 
Howe v. Earl of Dartmouth, 7 Vesey, 150; 
Holland v. Hughes, 16 Vesey ; ——— v. 
Carpenter, 1 Madd. 290. In the case of 
Clough v. Bond, which was decided as late 
as 1838, this doctrine is recognised in ex- 
press terms by Lord Chancellor Cottenham. 

But it is urged by the defendants’ counsel 
that a different rule prevails in this state, 
and Thompson v. Brown, 4 John. Ch. Re- 
ports, 619, is relied on to show that when 
executors or trusteess act in good faith, they 
will not be responsible for loss. An exam- 
ination of that case, however, shows that 





that was not a case of investment made by 
the administrators. They only permitted 
the business to be carried on as they found 
it. Chancellor Kent there says, “this was 
not a new and distinct original trading with 
the assets, voluntarily entered into by the 
administrators. ‘They founda store of goods 
in possession of a surviving partner, and 
they had no other alternative but either to 
suffer him to go on and sell on the usual 
terms, and under a continuation of the con. 
fidence reposed in him by the intestate, or 
to divide the goods and sell the share of B. 
at auction.” Under these circumstances, it 
appearing that the administrators acted in 
good faith, they were not held liable for the 
loss. ‘This case no more conflicts with the 
English rules regulating the investments of 
trust moneys by trustees, than do the later 
English cases of France v. Wood, 1 Tam- 
lyn, 172, and Dorchester v. Effingham, 1 
Tamlyn, 279; to which it is analogous. 

In Brown, administrator, v. Campbell, 
executor, Hopkins, 233, notes given by the 
Union Cotton Manufactory to Richard F. 
Cooper were, by his executor, invested in 
stock of the Ostego Cotton Manufactory, 
which afterwards became insolvent. This 
case seems to have been but little consider. 
ed by either the counsel or the court, and 
is imperfectly stated by the reporter; and I 
cannot concede that it establishes any new 
rule on this subject. Indeed, it would ap- 
pear, from the express language of the 
Chancellor, that it was not so designed ; for 
he says he makes the decision “ without 
meaning that a trustee may invest the funds 
of his trust in stock of this kind.” 

In the case of Smith v. Smith, 4 John- 
son’s Chancery Reports, 281, Chancellor 
Kent says, “I have no doubt that it is a 
wise and excellent general rule that-a trus- 
tee loaning money must require adequate 
real security, or resort to the public funds,” 
though, he adds, he is not prepared to say 
whether there are any, and, if so, what ex. 
ceptions to this rule. 

[ think it appears from the case of Kirby 
v. King. 3 Johnson’s Ch. Rep. 552, that the 
Court of Chancery, in this state, has not in- 
tended to guard the property of cesfui que 
trusts less sedulously than the English 
Courts. 

In New Jersey the English rule has been 
fully adopted. In the case of Gray v. Foz, 
Chancellor Vroom examines carefully the 
history of the law in question, and claims 
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that it is fully established in England and in 
this country. It is also recognized in 2d 
Story’s Equity Jurisprudence, 638, 641, 
and 2 Kent’s Commentaries, 5th ed. 416, 
note. 

On the whole, I cannot doubt but the En- 
glish rule is adopted here, and that a trustee 
cannot be protected against a loss in invest- 
ing trust funds, unless he loans on real se- 
curity, or invests in some fund approved by 
the court. Such a rule is easily defined 
and readily understood, and I repeat, it is as 
necessary to the safety of the trustee, as to 
the protection of the cestui que trusts. 

There is no reason operating against it 
here that does not exist in England. In- 
vestments can be readily made in either of 
the securities required, and the court ap- 
proves of a deposit in the N. Y. Life Insu- 
rance and Trust Company, until a sate in- 
vestment can be made on bond and mort- 
gage. ‘The principal of the cestui que trust 
ought not to be put in hazard. As well 
might the trustee invest in a commercial 
adventure, or in a brokerage partnership, 
as in bank stock. In either case the prin- 
cipal is hazarded, with a view to make a 
greater gain than the legal interest. Nor 
should this be left to the wide and varying 
discretion of the trustee. It should be reg- 
ulated by some fixed and settled rule, and I 
know of none that could be adopted more 
salutary than that I have shown to be es- 
tablished. I think too, that the investment 
made by the defendants was not such as ap- 
pears from the will to have been intended 
by the testator. Interest, not dividends. 
was directed to be paid annually. A mere 
loan was contemplated, not a carrying on 
of the business of banking. Most of the 
property of the testator was also in bonds 
and mortgages. The amount of bank stock 
was trifling in comparison. The intention 
of the testator should have been observed. 
Howie v. Hoxie, 7 Paige, 187. 

If the view I have taken of the law is 
correct, it is decisive of this case, and it will 
not be necessary to examine the question 
whether the defendant Emott, individually. 
could transfer the stock to himself and Schry- 
ver as trustees, so as to bind their cestui 
que trusts. 

The decree must therefore direct a refer- 
ence to a master to compute the amount due 
complainant on the legacy, at simple inter- 
est, deducting the advances made by the de- 
fendants, and that on the coming in and 





confirmation of the master’s report, the 
complainant have execution for the amount 
so reported due, with costs of suit to be tax. 
ed. Caffrey v. Darby, 6 Vesey, 488, is in 
point as to costs. 


Before the Hon. LEWIS H. SANDFORD, Assist- 
ant Vice Chancellor of the First Circuit. 


Banks AND oTHERS, executors of McCarthy 
v. WaLKER.—21 Jan.—19 Feb., 1845. 


MORTGAGE—DEFENCE TO, ON FAILURE OF 
TIFLE OR EVICTION. 


In a suit for the foreclosure of a mortgage, the de- 
fendant set up that the mortgage was given for 
the purchase money, that the lands were convey- 
ed to him without covenants, and that one claim- 
ing a paramount title had commenced an eject- 
ment for the recovery of the lands, which was 
in vigorous prosecution, and if successful, would 
divest all the mortgagor’s title except a dower 
right. ‘The defendant entered into the posses- 
sion of the lands at the time of his purchase, 
and had not been turned out or evicted. 

The defence was overruled, and a decree made for 
the sale of the lands, and against the mortgagor 
for the deficiency, in case the proceeds of the sale 
were insufficient to pay his bond accompanying 
the mortgage. 

A bill by the mortgagee against the mortgagor, and 
the adverse claimant of the land, would be mul- 
tifarious 

Where the title to real estate fails, the purchaser 
has no remedy in equity to recover back the 
price, unless there was fraud or deceit in the 
sale. 

The only recognized ground of equitable interfer- 
ence to stay the collection of the unpaid pur- 
chase money, in the absence of fraud, is a fail- 
ure of the consideration by reason of a defect of 
title clearly established, and an eviction from the 
possession of the land. 

These facts may be shown as a defence, when the 
collection is attempted in chancery, notwith- 
standing the deed contains covenants of title. 


Tue bill was filed by the executors of 
Eliza McCarthy. to foreclose a mortgage 
for $19,250, executed to her by Joshua 
Walker, on the 14th day of December, 1836. 
The premises mortgaged are a lot with the 
buildings thereon, known as No. 852, m 
Broadway, in the city of New York. form. 
ing a part of the Carlton House. The lot 
was formerly the residence of Dennis Mc- 
Carthy. who died intestate, seized of the 
same on the 29h of July, 1835. He left 
no children, and it was supposed that all his 
relations who would otherwise have taken 
by descent, were aliens at the time of his 
death. Eliza McCarthy was his widow.— 
On her petition, the legislature passed an 
act on the 25th of May, 1836, entitled, an 
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act for the relief of Eliza McCarthy, (Laws 
of 1836, c. — p. 737,) by which the com- 
missiouers of the land office were to release 
to her the interest of the state by the es- 
cheat, on her paying into the Treasury a 
proportion of the ascertained value as re- 
quired by law of widows in such cases ; 
and, provided that the real estate be sold 
under the direction of the Vice Chancellor 
of the First Circuit, and the net proceeds, 
less the sum paid to the state should be di- 
vided between her and Joanna Bant, who 
was an alien heir of D. McCarthy. Mrs. 
M. was to join in the sale and release her 
dower. Under this act an order of the Vice 
Chancellor founded thereon, a master sold 


the premises, and they were purchased by [ 


Mr. Walker for $38,000. Previous to the 
sale, Mrs. McCarthy paid to the treasurer 
of the state $1344,65, pursuant to the act 
for her relief, and received a release. 

The bond and mortgage in question were 
executed to Mrs. McCarthy for the half part 
of the purchase money. She joined with 
the master in executing a deed to Mr. Walk- 
er, who was let into possession immediate- 
ly, and has remained in the possession un- 
til the present time. The deed recited that 
all of the heirs of Dennis McCarthy were 
aliens, and that the premises had escheated 
to the state. It then recited the act of the 
the legislature and the proceedings under 
it, to and including the sale. ‘There were 
no covenants of title in the deed, nor any 
other, except that Mrs. McCarthy covenant- 
ed against her own acts. For the other half 
of the purchase money Mr. Walker gave a 
mortgage to Mrs. Bant, which he paid off 
before the suit was commenced. In 1843, 
one Dennis McCarthy, residing at Rome, 
in the county of Oneida, claimed the premi- 
ses, as the heir at law of D. McCarthy, de- 
ceased. It appeared that this Dennis was 
a native of Ireland, who emigrated to Can- 
ada, and then to this state, and that he was 
naturalized and became a citizen before the 
death of the elder Dennis McCarthy. The 
claimant alleged that his grand father was 
a cousin of the father of D. McCarthy, of 
New York. In June, 1843, he commenced 
actions of ejectment against the tenants of 
Mr. Walker, to recover the premises, claim- 
ing them in fee. These suits were put at 


issue, and were pending when the bill was 
filed, and at the time of the hearing. A 
commission had been taken out in the suit 
at law, to take testimony in Ireland. 





On this claim being made, Mr. Walker 
ceased to pay interest on the mortgage, and 
in reference to this foreclosure, he made a 
formal request of the complainants, that 
they would make the adverse claimant a 
party to the suit, in order to have the title 
settled, and justice done to all. 

The facts were set up by Walker in his 
defence to the foreclosure. Also, that Mr. 
McCarthy had falsely represented to him 
the state of the title. Testimony was taken 
in the cause, and it was heard on pleadings 
and proofs. 

W. S. Sears for the complainants. 

J. R. Whiting for the defendant. 


Tue Assistant Vick CHANCELLOR.— 
The defence rests upon two grounds : 

First, that Mrs. McCarthy represented to 
the defendant on his purchasing the pro- 
perty, that all the heirs at law of her bus- 
band were aliens, whereby his real estate 
escheated to the people of this state; where- 
as, in fact there was an heir of her husband 
residing in this state, who had been natu- 
ralized, and was capable of inheriting his 
real estate ; and that Mrs. McCarthy well 
knew of the existence, title, and claim of 
this naturalized heir, when she made such 
representation. 

The defendant has not sustained these 
allegations. ‘There is no proof whatever 
that Mrs. McCarthy knew, or had ever 
heard of the alleged claimant, or that she 
knew, or had any reason to believe that the 
recital in the defendant’s deed, to the effect 
that the late Dennis McCarthy died having 
no heir capable of inheriting his estate, was 
untrue. 

This puts an end to the point of misrep- 
resentations ; even if it were proved that. 
the claimant (the Dennis McCarthy of One- 
ida County,) is an heir of the late Dennis 
McCarthy of this city. 

But there is no such proof of heirship. 

It is proved that this person was natural- 
ized before the intestate’s death, and that 
he claims as heir. Moreover, he is called 
as a witness, (with what propriety 1 will 
not stop to inquire,) and testifies that he 
believes that his grandfather and the intes- 
tate’s father were cousins. 

The belief of the claimant does not ad- 
vance the defendant a single step, in prov- 
ing the validities of the claim. 

This branch of the defence is therefore 
to be laid aside. 





————— 
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Second, 'The remaining ground is that 
the mortgage in question was executed for, 
a part of the purchase money of the proper- 
ty ; that the defendant has no covenants of 
title for his protection; and that Dennis 
McCarthy of Oneida County, claims the 
land as heir at law of the intestate, and has 
commenced actions of ejectment for its re- 
covery, against the tenants of the defend- 
ant. It is also alleged that the claim if 
maintained, is paramount to the title derived 
from Mrs. McCarthy, or by means of the 
escheat ; that in such event the considera- 
tion of the mortgage will have wholly failed ; 
and that the collection of the bond and mort- 
gage ought not to be enforced, until the tri- 
al and determination of that claim. 

The defendant insists too, that the com- 
plainants ought to have made the claimant 
a party to this suit, so as to have settled all 
the questions in controversy. This is an 
error. The bill would have been multifa- 
rious, if it had’ brought in as a party, one 
claiming the title in hostility to both the 
mortgagor and the mortgagee. 

There are some facts which should be 
mentioned before proceeding to the main 
question. 

Mr. Walker became the purchaser of this 
property for $38,500, and gave to Mrs. 
McCarthy, this bond and mortgage for one 
half of the purchase money. ‘The residue 
be secured to Mrs. Bant, and it appears 
that she has received it in full. Mrs. Mc- 
Carthy had a right of dower in the proper- 
ty, which she conveyed to the defendant. 

Mr. Walker has been in the possession 
of the premises from the time of a sale 
(December, 1836,) to the present time. 

The question recurs, do these facts con- 
stitute any defence to this suit? 

It is well settled, that where the title to 
real estate fails, the purchaser has no rem- 
edy in equity, to recover back the price, 
unless there was fraud or deceit in the sale. 
If he has taken the precaution to require 
covenants as to his title before paying the 
price, his remedy is in the courts of law. 

2 Kent’s Com. 473, (2nd edit.;) Abbott v. 
Allen, 2 John, Ch. R. 519, 523; Governeur 
v. Elmendorf, 5 ib. 79; Chesterman v. Gard- 
ner, 5 ib. 29; Bates v. Delavan, 5 Paige. 
300 ; Deuston v. Morris, 2 Edw. Ch. R. 37; 
Leggett v. McCarthy, 3 ib. 124; Tallmadge 
v. Wallis, 25 Wend. 107; Edwards v. Bo- 
dine, 26 ib. 109. 

In this case, no title of failure is shown, 





no eviction. There is simply a claim set 
up by a stranger. It is not shown to be a 
valid claim, so that there is no defect of ti. 
tle proved. But it is apprehended that the 
claim may turn to be well founded. 

I can find no authority or good reason for 
sustaining such a defence. 

In Bumpus v. Platner, 1 John., Ch. R. 
218, the question was presented on a bill to 
have a bond and mortgage delivered up, on 
the ground of the want of title, and the fail- 
ure of the consideration. Chancellor Kent 
dismissed the bill. He said that there was 
no case of relief on this ground when pos- 
session has passed and continued without 
any eviction at law, under a paramount 
title; and that such an eviction was an 
indispensable part of the plaintiff’s claim 
to relief here, on the mere ground of failure 
of consideration. And he added, * it would 
be without precedent and dangerous in prin- 
ciple, to arrest and bar the recovery of the 
debt, while the purchaser is still in posses. 
sion under the purchase deed, and there has 
been no victim at law.” 

In Abbott v. Allen, before cited, the same 
great jurist examined the point anew, ona 
similar bill, where the defendants were pro- 
ceeding at law upon the bond, and were 
foreclosing the mortgage by advertisement, 
under the statute. The Chancellor reite- 
rated the doctrine which he had sustained 
in Bumpers v. Platner, that a purchaser of 
land who is in possession, cannot have re- 
lief here against his contract to pay, on the 
mere ground of defect of title, without a 
previous eviction. 

It may be suggested that there were cov- 
enants of title in Abbott v. Allen. ‘That 
fact did not influence the Chancellor = view 
of the principle which I have just -.ated. 
And it can make no difference in any case 
where the mortgage is prosecuted in chan- 
cery, whether there be covenants or not, the 
only recognized ground of equitable inter. 
ference to stay the collection of the unjaid 
purchase money, is the same, to wit. :. total 
failure of the consideration by reason of a 
defect of title clearly established, and an 
eviction from the possession of the land. 
if there be covenants in such a case. equity 
would interfere where the collection was at- 
tempted in this court to prevent circu'ty of 
action. 

The case of Johnson v. Gere, 2 Johns., 

Sh. R. 548, is relied upon as sustaining 
this defence. It was an ex parte allow ance 
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of an injunction by the Chancellor out of 
court, and if it were in any respect conflict- 
ing, would not be received to set aside the 
authority of the strongly contested and well 
considered case of Abbott v. Allen, which 
was decided less than a month before. I 
suspect that in Johnson v. Gere, it was at 
least apparent, that the widow of Pierson 
under whom the mortgagor purchased, had 
only a life estate, and that thus there was a 
total defect of title established. Be that as 
it may, I know too well my own liability to 
err in granting injunctions ex parte, to place 
much reliance upon the opinions of any 
judge, however eminent, declared on such 
an allowance, especially when it is brought 
forward in opposition to his judgment in 
contested suits. 

Chancellor Kent in his Commentaries, 
expressed the rule on this subject, substan. 
tially, as he decided it in Abbott vy. Allen. 
He refers to that decision, but does not cite 
as an authority, the case of Johnson v. Gere, 
(2 Kent’s Com. 471, 472.) 

In Legget v. McCarthy, 3 Edw. Ch. R. 
124, the Vice Chancellor recognized and 
acted upon the decision in Abbot v. Allen, 
in a stronger case for the mortgagor than 
the one now before me, for the defence in 
the answer, (not put in issue,) was that 
the vendor was not seized and had not a 
good title to the premises. In the subse- 
quent case of Withers v. Monell, 3 ib. 560, 
he held the same doctrine, upon an admis- 
sion that the title to a portion of the premi- 
ses had wholly failed; so far, as to decree 
a foreclosure and sale, leaving the mortga- 
gee to his remedy at law upon the bond for 
any deficiency. 

In Withers v. Codwise, decided by the 
Vice Chancellor just before the case last 
cited, but not reported, there was not only 
a total defect of title shown, but an actual 
eviction equivalent to a legal eviction, 
the mortgagor never having been in pos- 
session, and the land being held adver- 
sely under the true title at the time of 
the sale, and ever afterwards, the Vice 
Chancellor permitted these facts to be pre- 
sented as a defence to the suit, so far as it 
sought to charge the mortgagor personally 
for the debt. 

The Vice Chanceller well observed in 
Leggett v. McCarthy, that the application 
of the principle must be the same, whether 
the mortgagor was the complainant or the 
defendant, in the particular suit in which 
the question arises. 





This being so, there is no authority upon 
which I can sustain this defence, and there 
is authority against it which is conclusive 
upon this branch of the court. 

I am aware that hypothetical cases have 
been put, and suggestions made by several 
judges, in arguing the various points con- 
nected with this subject which lend some 
sanction to the conclusion derived by the 
defendant from Johnson v. Gere. But the 
controlling decisions are clear, that until 
there be an ascertained failure of title, and 
an eviction from the possession, the purcha- 
ser will not be relieved against his bond 
and mortgage for the unpaid purchase mo- 
ney. For the rule at law, see Whitney v. 
Lewis, 21 Wend. 131; Lattin v. Vail, 17 
ibid, 188. 

So in the civil law, the buyer, so long as he 
is in the undisturbed possession of the thing 
sold, cannot withhold payment on the plea 
of want of title in the vendor, or otherwise 
rescind the contract. Codex Lib. 8 tit., 
45,1.3. Brown v. Reves,19 Martins, La. 
Rep. 235. 

There may be hardship in this rule, but 
there is no more than is presented in the 
more frequent instances, where the pur- 
chase money has all been paid before any 
defect of title is suspected, and the purcha- 
ser protected by no covenants, is remedi- 
less. 

It is one of those hardships which our 
law cannot obviate consistently with the 
principle which it lays down as the founda- 
tion of contracts of sale ; caveat emptor. 

Conceding for the purpose of the argu- 
ment, that the claimant, Dennis McCarthy, 
inherited the land, and will ultimately reco- 
ver it; this is not after all a case of the to- 
tal failure of the consideration. 

Mrs. McCarthy had a dower right in the 
premises which was relinquished to the de- 
fendant at the time of the sale. If she were 
sixty years of age, this interest was worth 
about one third of the amount of the mort- 
gage. 

Besides, the possession is, and always 
has been uninterrupted in the mortgage, and 
it is impossible for the court to say, as the 
case stands, that Mr. Walker has not ob- 
tained all that Mrs. McCarthy contracted to 
sell or undertook to convey to him. 

The complainants are entitled to the usu- 
al decree, for a foreclosure and sale of the 
lands, and for payment of the deficiency by 
the mortgagor. 
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Before the Hon. REUBEN H. WALWORTH, 
Chancellor of the State of New York. 


Anprew S. Hammerstey v. Hiram 
ParkerR.—25th August, 1845. 


CREDITOR’S BILL— PRACTICE —CONTEMPT 
FOR NOT APPEARING ON A REFERENCE 
TO APPOINT A RECEIVER. 


An order for the appointment of a receiver upon a 
creditor’s bill, and for the attendance of the de- 
fendant before the master to assign his property, 
and to be examined in relation thereto, was en- 
tered; and the defendant who was duly summoned 
nezlected to attend before the master, whereupon 
the complainant applied to the Vice Chancellor 
and obtained an order, dated the 9th of April, 
1815, requiring the defendant to attend before 
the master and comply with the order of refer- 
ence, and pay the costs of the application within 
four days after service of a copy of the order, or 
shew cause upon the fourteenth of the same month 
why an attachment should not issue against him. 
The order omitted to specify the amount of the 
costs which the defendant was required to pay. 
It was entered on a Wednesday and served upon 
the defendant’s solicitor the same day. The 
time for showing cause was the next Monday 
thereafter, so that the defendant had but three 
judicial days after the entry of such order to at- 
tend before the master. The defendant’s solicit- 
or nezlected to oppose the granting the order for 
an attachment but suffered the same to be taken 
by default. The defendant having been arrested 
upon the attachment applied for and obtained an 
order setting aside the order for the attachment 
and all subsequent proceedings thereon for irreg- 
ularity with costs. On appeal it was held that 
the order of the 9th of April was erroneous in 
not specifying the amount of the costs which the 
defendant was required to pay; but that the or- 
der for the attachment having been entered under 
the direction of the Court and upon due notice 
was not irregular, and the order to set aside the 
attachment was therefore reversed. 

As tie difficulty arose by the carelessness of the 
solicitor in drawing up the original order, with- 
out reference to the day of the week upon which 
the four days allowed for attendance before the 
maser would expire, and by not inserting in the 
ord:r the amount of costs to be paid, the pro- 


cee'ings on the attachment were ordered to be 
sta.1, and the defendant discharged from the 
sari von his paving to the comnlainant’s soli- 
citor “8 09 costs and attending before the master 
Wilhia four days after service of a copy of the 
order to be entered and submitting to be exam- 
in|, and to do such other matters as might be 
re j\iired by the master. But on defendant’s neg- 
lect) so to do the complainant to be at liberty 
to proceed upon the attachment to punish the 
def lant for his original contempt. Neither 
pay entitled to costs against the other upon the 


appeal or upon the motion to the Vice Chancel- 
lor 

The practice very fully and minutely explained in 
cases of contempt for not appearing, &c., before 
the master on a reference to appoint a receiver. 


This was an appeal from an order of a 





vice chancellor, setting aside an order for an 
attachment which had been made by such 
vice chancellor, and al] subsequent proceed. 
ing thereon for irregularity, with costs. The 
usual order for the appointment of a receiver 
upon a creditor’s bill, and for the attendance 
of the defendant before the master to assign 
his property, and to be examined in relation 
thereto had been entered ; and the defend. 
ant being duly summoned, neglected to at- 
tend before the master pursuant to the di- 
rections contained in the order of reference. 

The complainant thereupon applied to 
the vice chancellor, and obtained an order, 
dated the ninth of April, 1845, requiring 
the defendant to attend before the master 
and comply with the order of reference, and 
pay the costs of the application within four 
days after a service of a copy of the order, 
or that he should show cause before the 
vice chancellor upon the fourteenth of the 
same month, why an attachment should not 
issue against him. ‘This order was entered 
on Wednesday, and was served upon the 
defendant’s solicitor the same day; but as 
the time for showing cause before the vice 
chancellor was for the next Monday there- 
after, the defendant had but three judicial 
days after the entry of such order, to attend 
before the master, and pay the costs previ- 
ous to the time appointed for him to show 
cause why the attachment should not issue 
against him. Instead of attending before 
the vice chancellor, however, to oppose the 
granting of the order for an attachment the 
defendant’s solicitor neglected to oppose 
that application, and suffered the order for 
the attachment to be taken by default. The 
defendant having been arrested upon the 
attachment issued in pursuance of the order 
of the vice chancellor. subsequently applied 
and obtained the order appealed from. 

J. W. Hammersley for the appellant. 

T. James Glover for the respondent. 


Tue Cuancettor.—The order for the at- 
tachment in this case was not irregular and 
the vice chancellor, therefore, erred in set- 
ting it aside on that ground. For the order 
was entered under the direction of the court 
and upon due notice of an order to show 
cause at that time why an order for an at- 
tachment should not be granted. The error 
was in the previous order to show cause 
which did not give to the defendant the full 
four days to attend before the master and to 
pay the costs before the time appointed to 
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show cause against the order for an attach. 
ment. And if the defendant’s counsel had 
attended before the vice chancellor on Mon- 
day, the fourteenth of April, as he should 
have done, and showed that he was willing 
to attend before the master and comply with 
the terms of the order to pay the costs, the 
vice chancellor would, as a matter of course, 
have enlarged the time for that purpose. 
The order of the ninth of April was erro- 
neous in another respect, as it did not spe- 
cify the amount of the costs which the de- 
fendant was required to pay. The settled 





the defendant for his contempt, or subject 
him to the extra expense of an attachment, 
provided he will attend before the master 
within a reasonable time, to be freed by the 
court, and comply with the terms of the or- 
der, and pay the costs to which the com- 
plainant has been subjected in consequence 
of his previous default. The usual time 
allowed for that purpose, where the defend- 
ant lives in the same city or town with the 
master before whom he is required to attend 
is four days after service of the copy of the 
order and of the papers on which it is 


practice of the court is to direct $8 to be founded. And where the defendant resides 
inserted in the order unless the court, for at a greater distance from the master, the 


special reasons appearing in the paper 
on which the ex parte order is founded, 
thinks proper to direct a larger sum to be 
paid. But the amount should, even in that 
case, be ascertained and inserted in the 
order, so that the defendant may know 
what he is to pay to purge his contempt in 
not appearing before the master, pursuant 
to the original order of reference and upon 
the summons of the master. 

As mistakes are constantly occurring in 
relation to proceedings of this kind, it may 
be proper to state the proper course to be 
pursued in such cases. Where the order 
of reference or decree directs the defendant 
in a creditor’s bill to attend before the mas- 
ter upon the appointment of a receiver, or 
to take an assignment of his property, or to 
be examined in relation thereto, it is his 
duty to attend upon the return of the sum- 
mons requiring his personal attendance, or 
upon any other day to which the proceed- 
ings are adjourned, or he will be in con- 
tempt, and be liable to be punished for his 
disobedience of the order of the court. If 
he has any sufficient excuse, therefore, for 
not attending before the master at the time 
required, either from sickness or unneces- 
sary absence from home, his solicitor or 
counsel should attend before the master with 
proper evidence of the sufficiency of his ex- 
cuse. And in such case it will be the duty 
of the master, if he deems the excuse suffi- 
cient, to enlarge the time for attendance. 

The defendant may also apply to the court 
for relief, if the master errs in refusing to 
enlarge the time for attendance where a 
sufficient excuse is shown for not attending 
at the day appointed. But even where the 
defendant’s solicitor neglects to attend and 
get the time enlarged, the court, in ordinary 
cases, will not proceed at once to punish 





court should regulate the time accordingly 
in the order to show cause, so as to give 
the defendant a fair opportunity to comply 
with the conditions of the order after the 
service of the same upon the defendant’s 
solicitor, or upon the defendant himself, or 
through the post office according to the pro- 
visions of the 191st rule of the court. 

The complainant therefore, upon the pro- 
duction of the decree or order of reference, 
requiring the defendant to attend before the 
master, &c., and the master’s certificate of 
his default, and the evidence of the service 
of the summons where such evidence is not 
contained in the official certificate of the 
master, may apply to the court ex parte and 
obtain the usual order that the defendant 
attend the master within four days after the 
service of the copy of the order, and of the 
papers on which it is founded, or such other 
number of days as may have been directed 
by the court, and make the assignment, or 
submit to the examination on oath, as the 
case may be, and pay to the complainant 
$8 for the costs to which he has been sub- 
jected by such previous default, or show 
cause before the court, at such time as may 
be prescribed in the order, after the expira- 
tion of the time allowed for attendance be- 
fore the master, why an attachment should 
not issue against him, or why he should not 
be punished for his misconduct. 

Where the order specifies the particular 
motion day on which the defendant is to 
show cause before the court, the order . 
should direct the service to be made within 
such time after the making thereof as to 
give the defendant the full number of days 
specified in the order thereafter to attend 
before the master, before the time appointed 
for showing cause. Or, if it is uncertain 
when the complainant will be able to serve 
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the order and the paper upon which it is 
founded, the order may direct the defendant 
to attend before the master and pay the 
costs, &c., within the number of days speci- 
fied after such service, or that he show 
cause before the court on the first regular 
motion day afier the expiration of the time 
for his attendance before the master. 

The order in such cases should recite so 
much of the alleged contempt of the defend- 
ant, in neglecting to attend before the mas- 
ter upon the return of the summons, as to 
apprise him of the misconduct charged in 
neglecting to obey the original decree or 
order of reference. And such decree or 
order of reference must form a part of the 
papers upon which the order to show cause 
is founded, and must be served upon the de- 
fendant with such order to show cause ; as 
it will be a necessary part of the papers to 
show the defendant has been guilty of a 
contempt, in case the defendant appears 
before the court to show cause. The stat- 
ute authorizes the court to proceed either 
by attachment or by an order to show cause 
why defendant should not be punished for 
his alledged misconduct (2 R. 8. 536, § 5.) 
It is regular, therefore, to take the order in 
either form. But the usual course is to 
take the order that the defendant show cause 
why he should not be punished for the al- 
ledged misconduct specified therein, in not 
attending before the master upon the return 
day of the summons or other original default. 
And upon such an order, if the defendant 
does not comply with the condition of the 
order, or appear to show cause, or if he ap- 
pears and shows no sufficient cause to purge 
his contempt, an order will be made for his 
commitment until he complies with the 
terms of the original decree or order of re- 
ference, and pays the costs of the proceed- 
ings, which costs are usually fixed at $18, 
in the form of a fine, to be paid in addition 
to the sheriff’s fees on his commitment. 
The proceeding by attachment is more ex- 
pensive and ought not to be resorted to 
without some good cause therefor. 
the complainant subjects the defendant to 
useless expense by proceeding by attach- 


ment instead of an order to show cause why | 


the defendant should not be punished for his 
misconduct, the court may refuse to allow 
him the extra costs of such proceedings by 
attachment. 

In the case under consideration, the or- 
der to set aside the attachment for irregu- 


And if | 


larity with costs, must be reversed. But 
as the whole difficulty appears to have arisen 
by the carelessness of the solicitor in draw. 
ing up the original order without reference 
to the day of the week upon which the four 
days allowed for attendance before the mas- 
ter would expire, and by not inserting in 
the order the amount of costs to be paid, 
the proceeding upon the attachment must 
be stayed and the defendant discharged 
from the same upon his paying to the com. 
plainant’s solicitor the $8 costs, and attend. 
ing before the master within four days after 
service by a copy of the order to be entered 
herein and submitting to be examined, &c., 
and to do such other acts as may be required 
by the master. But if the defendant neg. 
lects to pay the costs and to attend before 
the master, &c., within the time specified, 
the complainant is to be at liberty to proceed 
upon his attachment to punish the defendant 
for his original contempt in neglecting to 
attend before the master. 

Neither party is to have costs as against 
the other upon this appeal, or upon the mo- 
tion to the vice chancellor, and the proceed- 
ings are to be remitted. 








U. S. DISTRICT COURT. 


U. S. DISTRICT COURT FOR THE SOUTH- 
ERN DISTRICT OF NEW YORK. 








Before Commissioner MORTON. 
Tur Unirep Srares v. Henry Warr. 


TREATY FOR DELIVERY UP OF FUGITIVES.— 
EVIDENCE. 


What evidence is necessary to justify the delivery 
up of a prisoner, charged with having forged an 
acceptance in England, under the provisions of 
the treaty between the United States and Great 
Britain, of the 9th August 1812, (commonly 
called the Ashburton treaty.) 


Tne prisoner was arrested under § 10 
of the treaty between the United States and 
Great Britain concluded at Washington Au- 
gust 9th, 1842. That section is in these 
words: “It is agreed that the United States 
and her Britannic Majesty shall, upon mu- 
tual requisitions by them, or their ministers, 
officers, or authorities, respectively made, 
| deliver up to justice, all persons who being 
charged with the crime of murder, of pira- 
|cy, or arson, or robbery, or forgery, or the 

utterance of forged paper, committed with- 
‘in the jurisdiction of either, shall seek an 























THE NEW YORK LEGAL OBSERVER. 


347 





U. S. District Court.—The United States v. Henry Warr. 





asylum, or shall be found within the territo- 
ries of the other: provided, that this shall 
only be done upon such evidence of crimi- 
nality, as according to the laws of the place 
where the fugitive, or person so charged 
shall be found, would justify his apprehen- 
sion and commitment for trial, if the crime 
or offence had there been committed ; and 
the respective judges and other magistrates 
of the two governments shall have power, 
jurisdiction, and authority, upon complaint 
made under oath to issue a warrant for the 
apprehension of the fugitive or person so 
charged that he may be brought before such 
judges or other magistrates, respectively, to 
the end that the evidence of criminality 
may be heard and considered; and if, on 
such hearing the evidence be denied suffi- 
cient to sustain the charge, it shall be the 
duty of the examining judge, or magistrate, 
to certify the same to the proper executive 
authority, that a warrant may issue for the 
surrender of such fugitive. The expense 
of such apprehension and delivery shall be 
borne and defrayed by the party who makes 
the requisition and receives the fugitive.” 

The warrant by virtue of which the ar- 
rest took place had been issued by U. S. 
Commissioner Morton upon the affidavit of 
Samuel R. Champ, that Henry Warr had 
fled secretly from Bridgport, in the county 
of Dorset, England, where he was postmas- 
ter, and carried on a large business as mas- 
ter currier for a number of years, and co- 
pies of affidavits showing a probability that 
he had forged an acceptance of one Richard 
Kerslake for 28/. 10s. and procured the 
same to be cashed by Messrs. Eustace, 
Gundy & Co., bankers at Bridgport. 

In the latter part of May, the prisoner 
was brought before the Commissioner, when 
Samuel R. Champ was sworn and testified 
that he was attached to the Bridgport police 
in Dorset, England, and had known the pri- 
soner sixteen years, that he was postmaster 
and master currier at Bridgport, that he there 
left secretly on April 14th or 15th last, that 
he had come to this country in the packet 
ship George Washington, that the witness 
came over in the Britannia steamer which 
arrived here before the George Washington, 
that he knew the Mayor of Bridgport, Samuel 
Bennett, and I was present, and saw the 
depositions of John Kerslake, John Hodder, 
and William Hounsall taken by him, and 
had heard those persons depose to what is 
stated in the copies of those depositions pro- 





duced, that he had compared these copies 
with the originals, which were made at the 
time the originals were taken; and he saw 
the mayor certify such copies under his seal 
when they were immediately delivered to 
him together with a warrant for Warr is- 
sued by Bennett, as Justice of Peace. 

Neither the day nor month when the ori- 
ginals were taken was stated in the jurat 
and the copies were certified to be true un- 
der the hand and seal of “ Samuel Bennett, 
Mayor.” 

The counsel for the Messrs. Grundey 
then offered in evidence the warrant issued 
by Bennett, and copies of the affidavits of 
Kerslake, Hodder and Hounsall, alluded to 
in the testimony of Champ. 

L. B. Shepard appeared on behalf of the 
prisoner, and urged the following objec- 
tions to their being read in evidence: I. 
They are not verified by oath, and therefore 
cannot be received in evidence against the 
prisoner. 1. The treaty requires such evi- 
dence of criminality as according to the laws 
of the place when the fugitive or person 
charged shall be found, would justify his 
apprehension and commitment for trial if the 
offence had been there committed. 2. The 
prisoner is found in the United States in the 
state of New York, and the constitution of 
the former and the bill of rights of the lat- 
ter, provide that no warrant “to seize the 
person,” shall issue but upon probable cause 
supported by oath or affirmation. Const. 
U. S. Amd. 1 R. 8. 84, § 11 2d edit. 

2. This provision is to be closely inter- 
preted. And so it was held in Pennsylva- 
nia, Conner v. The Commonwealth 3 Binney 
38, that a warrant of arrest, in a criminal 
case issued upon common rumor and report 
of the party’s guilt, though it recite that 
there is danger of his escape before witnes- 
ses could be summoned to enable the mag- 
istrate to issue it upon oath, was illegal and 
void on the face of it, and that an officer 
was not liable for refusing to execute it.— 
And in Vermont in The State v. J. H. 1 
Tyl. 444, it was held that a warrant to ar- 
rest a person charged with a crime upon 
the complaint of a private informer could 
not legally issue without the oath of the 
complainant. Both these decisions were 
made under constitutional provisions pre- 
cisely like that contained in the Constitu- 
tion of the U. 8. and the bill of rights of 
this state. 

These provisions can only be satisfied by 
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the oath or affirmation of the complainant 
taken before some officer of the government 
that issues the warrant, because otherwise 
no indictment for perjury will lie against 
the complainant if his affidavit be wilfully 
false, in the tribunals of such government, 
and in this case a person arrested would be 
deprived of his liberty, by our laws, while 
he was under their protection, through the 
act of one who was in no respect amena- 
ble to them. There may be some civil ca- 
ses that seem to go on the converse of this 
rule, such as Turnbull v. Morton, 1 Chit. 
463, 721, and Ellis v. Sinclair, 3 Y. & J. 
273; but the distinction between those ca- 
ses and this is, that in the former, the court 
before which the affidavit, taken in a foreign 
country was used, had control of the cause 
and were to keep it for all the purposes of 
substantial justice, while these copies can 
only be used to divest this tribunal alto- 
gether of such control and place one who 
is entitled to it, beyond the protection of 
our laws. The originals were not taken 
before a proper officer. The laws of New 
York, (the place where the prisoner is 
found,) provide that “in cases when by 
law the affidavit of any person residing in 
any foreign country is required or may be 
received in judicial proceedings in this 
state to entitle the same to be read, it must 
be authenticated as follows; 1. It must be 
certified by some judge of a court having a 
seal to have been subscribed and taken be- 
fore him specifying the time and place when 
taken. 2. The genuineness of the sig- 
nature of such judge, the existence of the 
court and the fact that such judge is a mem- 
ber thereof must be certified by the clerk 
of the court under the seal thereof. 2 R. 
S. 307 § 33, 2d edit.” No such authenti- 
cation is make in this case. Therefore, 
the originals of these affidavits can not 
be read, and a fortiori the copies could not. 
A mayor has nota right by the mere virtue 
of that office, to administer oaths. Judicial 
notice cannot be taken by our courts, that 
the Mayor of Bridgport is ex officio a justice 
of peace, and the presumption is the other 
way, for his office is the same as that of 
president of an incorporated village with us. 
See also 2 R. S., 213, § 50, 2d edit., as to 
who may administer oaths. 

3. The originals could not be read here: 
they do not set forth the day when they 


cessary. Doe v. foe, 1 Chitty, R. 228; 
see also Wood v. Stevens, 3 Moore, 236 
and Anon. 1 Chitty, R. 562 n. 

4. The article of the treaty under consi- 
deration requires “complaint under oath” 
before the magistrate can issue warrant for 
the arrest. This clearly refers to an oath 
taken before the magistrate himself, for ‘he 
words “under oath” only define the kind of 
complaint that is requisite. ‘The power to 
issue a warrant upon the complaint that im. 
plies that it shall contain matter enough for 
this purpose, under oath before the magis- 
trate. It cannot be possible that the “evi- 
dence of criminality” contemplated by the 
treaty can be less than that required as a 
basis for the warrant. 


’ 


5. Duplicates of the original affidavits 
would have been better evidence than the 
certified copies produced. 


L. R. Marsh and O. W. Sturtevant for 
the British Government. 


The warrant issued by Bennett as justice 
of peace shows his official character. Be. 
sides it is certified upon that process. As 
justice of peace, he filed the original affi- 
davits upon which the warrant was issued, 
and they are original. Records that cannot 
be removed. A sworn copy of such a rec- 
ord is undoubtedly evidence, and that is 
what is offered here. 

B. F. Butler for the United States. 

It never could have been in contempla- 
tion of the treaty making power that the 
living witnesses should be brought into this 
country. The original affidavits are judicial 
proceedings that cannot be removed. Sworn 
copies are sufficient. 


CommissionER Morton.—A complaint 
under oath having been made before me, 
that one Harry Warr, a British subject, had 
committed the crime of forging an accept- 
ance to a bill of Exchange in England, and 
had fled from justice, and was on his way, 
or was in New York, a warrant was grant- 
ed for his apprehension, and thereupon he 
was brought before me to the end that the 
evidence of his criminality might be heard 
and considered. 

Which having been done, the same is 
deemed sufficient to sustain the charge and 
according to the laws in force in the dis- 
trict and city of New York, the said evi- 





were sworn to in the jurat and this is ne- 


dence is judged sufficient to testify the ap- 
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prehension and commitment of said Harry 
Warr for trial. 

Which is hereby certified to his Excel- 
lency, the President of the United States, 
in pursuance of the 16th article of the trea- 
ty signed at Washington, the 9th day of 
August 1842. 

The phraseology of the 10th article of the 
treaty in question which bears directly upon 
the duty and power of the examining mag- 
istrate, is but a reiteration of the statute of 
New York conferring analagous power upon 
the state executive, (1 R. S., 149, 2d edit., 
p. 1. ch. 8 § 10,) and was obviously intend- 
ed to provide for a qualified and limited co- 
operation with the foreign government in 
placing fugitive criminals within the opera- 
tion of the laws which they had violated 
and from which they had fled, at the same 
time avoiding while so doing a compromise 
of the spirit of our institutions, and of the 
penal legislation of the United States and 
of the States, the substance of the provision 
being, that if under the evidence and cir- 
cumstances, the accused person would be 


committed for trial if perpetrating the offence | 


here, the same result shall in effect take 
place, by handing him over to the authori- 
ties of the government whose laws have 
been violated. 

The inquiry therefore, for the examining 
officer to make is, whether the evidence, 
&c., would justify the commitment of the 
accused for trial here, if charged with its 
commission in New York. 

The offence of forging an acceptance to 
a bill of exchange with which the prisoner 
is charged, would under the statutes of New 
York constitute the offence of forgery in 
the Ist degree, and be punishable by im- 
prisonment in the State Prison. (2 Rev. 
stat. p. 561, part 4, art. 3, § 30, 2d ed.) 

The examination and commitment of per- 
sons charged with offences of this character 
is provided for by the laws of New York, (2 


to arrest the prisoner, testifies, that he had 
known the accused for fifteen years, and up 
to the time of his sudden disappearance 
from the place where the crime was com- 
mitted. 

That witness saw the original of a bill, 
a true copy of which is produced, the exist- 
ence of the original being voluntarily admit- 
ted by the prisoner who is attended by coun- 
sel. ° 

That he knew the person who purports 
to have been the acceptor of the said bill 
who declared under examination on oath in 
witnesses presence that the same was a 
forgery and that the acceptance was not in 
his hand writing, or had he ever authorized 

any person to sign his name to the said ac- 
‘ceptance. 

| ‘That witness knew the hand writing of 
the said prisoner, and believed upon in- 
specting said bill that the acceptance was a 
forgery 

‘That the prisoner left, &c. very secretly, 
that a warrant for his arrest was granted by 
a magistrate uniting in himself the charac. 
ter of mayor and justice of the peace, and 
duly authorized to administer oaths. ‘The 
original warrant being produced. 

The prisoner voluntarily states that the 
| acceptance in question was not made by the 
' party referred to, but he says it was written 
by a person having authority to sign the ac- 
|ceptor’s name, that it was in his, the pris- 
_oner’s possession, and by him was present- 
ed, so accepted, &c., &c. 
| Under the 2 Rev. Stat. 592, 21, this 
would constitute evidence from which the 
| conclusion may certainly be drawn. 
| J. That an offence had been committed. 
| If. That there is probable cause for be- 

lieving that the prisoner is guilty. 

The existence of the bill, an acceptance 
| forged and the prisoner’s connection there- 
with, appears in a shape as to evidence that 
would entitle it to be heard upon a trial. 











Rey. stat. p. 690, chap. 11, § 12, 140,)and| Certified copies of various affidavits were 
would be complied with to all intents and also offered in corroboration of proballe 
purposes under the treaty for the commit-| cause. But in my judgment these cannot 
ment of a foreign fugitive for trial hy the | be received as positive evidence under the 


testimony of one competent and credible | laws of this place, nor could they in Eng-. 


witness, or by the voluntary statement of | land according to the rules of the common 

the prisoner, and from which the magistrate | law. 

should conclude that the offence had been| A statute of the United States indicating 

committed and probable cause to believe | this as a mode for carrying out in detail the 

the prisoner to have been guilty thereof. | objects, of the 10th article of the treaty 
An officer who came out with a warrant | would render them fully inadmissible. 


| 
36 
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IN BANKRUPTCY. 
S. DISTRICT COURT OF 





U. VERMONT. 





Before the Hon. SAMUEL PRENTISS. 


Henry Gassetr ef. al. v. Morse anp 


CuapMan.* 


ACT OF BANKRUPTCY—FRAUDULENT ASSIGN- 
MENT. 


An assignment by a trader of aut his estate and 
effects, though made under the pressure of legal 
process, will constitute an act of bankruptcy ; 
but an assignment by him cf a part only of his 
estate and effects will not amount to an act of 
bankrupte Ys unless made or viven by him velun- 
tarily and in contemplation of bankruptcy. 

Where a trader has so executed an assignment of 
all his estate and effects, whereby a preference is 
given to creditors or to particular classes of cred- 
itors to the prejudice of others, the case comes 
within that portion of the provision of the second 
section of the bankrupt act, which declares that 
all future payments, securities, conveyances, 
&c., of property made or given in contemplation | 
of bankruptcy, &c., shall be utterly void anda 
fraud upon the act. 

Although such an assignment be executed more 
than two months prior to the institution cf any 
proceedings in bankruptcy, the bankrupt will not 
thereby be protected either on the question of 
bankruptcy or on the question of his right to 2 
discharge. The only effect will be to give va- 
lidity to transactions, bona fide entered into so 
far as it concerns the party dealing with the] 
bankrupt, provided such Bi has ** 20 notice | 
of any prior act of bankruptcy e intention 
of the bankrupt to take the benefit of the act.” 


, or of the 

This was a petition by Henry Gassett | 
and others against Jonathan Morse and 
James L. Chapman, and was filed August 
12th, 1842. The petition, afler setting 
forth an indebtedness to the 


being partners 


28th day of May, 1842, 
to one Orange Smith, a frudulent convey- 
ance, assignment and transfer of all their 
lands and. tenements, goods and chattels, 
and credits and evidences of debt ; and 
prayed that they might be declared bank- 
rupts. 

It appeared that, on the 27th day of 
May, 1842, Amplius Blake, to whom 
Morse and Chapman were indebted in the 
sum of $4,000, attached all the goods in 
their store to secure the debt; that the day 
following, Orange Smith, who was then 


* We publish this case at the request of several 
of our subscribers. 





¢ | est thereon. 


| There was also a further assignment at 


petitioning | 
creditors in a sum exceding five hundred | 
dollars, alledged that Morse and Chapman, | 
in trade, owing more than | 
two thousand dollars, and insolvent, on the | 
made and executed | 


holden as surety for Morse and Chapman 
on a note to the bank of Montpelier for 
$500, and on a note to Guaranto v. Hastings 
for $150, at the request of Morse and 
Chapman, and in consideration of their 
making the assignment hereafter mentioned, 
executed a bond to Blake guaranteei ng the 
payment of his debt, who thereupon dis- 
charged his attachment. On the same day 
Morse and Chapman accordingly executed 
to Smith an — nt of all their notes, 
amounting to $ 3,5 ; all the demands due 
them on book, enh se $3,300; and all 
the goods and effects belonging to them in 
their store, amounting to $3 000 ; to have 
and to hold the same “for the better securi- 
ty and payment of the following creditors, 
in the following order: First, to the Bank 
of Montpelier $500, Guarantor Hastings 
$150, Charles B. Chandler $300, Lucy 
Carpenter $41, Jeremiah Foster $30, Fran- 
cis Sturtevant $42, Jenison Jones $67, 
) Paul “~<* $35, E. O. Joslin $67, and 
George W. Barker $34. Second, to pay 
Amplius Blake six promissory notes, dated 





“| May 24th, 1840, for $3,400, and the inter- 


Third, to pay all other debts 
| due from Morse and Chapman, if the goods 
| and effects should meet and pay the same, 
| or in proportion as the said property and 
| demands should be to the amount due from 
| them. 

the same time by Morse and Chapman to 
Smith, of their lease of the store for an un- 
expired term of three years. Smith took 
possession of the property under the as- 
ignments 3 and it appeared that one object 
of the assignments was to secure him for 
his liabilities as surety on the notes to the 
bank of Montpelier and Guarantor Has- 
tings, and for his liability on the bond giv- 
en by him to Blake. It also appeared that 
Morse and Chapman estimated their debts 
at $7,500, but there was no other evidence 
as to the amount. 


Prentiss, J.—At the hearing of this 
case, I had a very strong opinion upon it, 
and ordinarily should have pronounced an 
immediate decision ; but as the case was 
one of a good deal of magnitude, and of 
great interest, especially to one of the indi- 
viduals concerned in the transaction, I 
thought it my duty on that account, more 
than on account of any real difficulty in the 





case, to examine it fully. I have taken 
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pains to go through all the cases having | shall constitute acts of bankruptcy, is very 
any bearing upon the subject, have read | broad and general in its terms, the lan- 
them attentively and thoroughly, and the | guage used being, as we have seen, “ any 
result has been a full confirmation of the | fraudulent conveyance, assignment, sale, 
opinion I at first entertained. gift, or other transfer” of property. The 

The general question is, whether an act | provision is substantially the same as the 
of bankruptcy has been committed? What| provision on the same subject in the Eng- 
is an act of bankruptcy, is to be ascertained | lish bankrupt act of 1 Jac. 1., now con- 
from the first section of the bankrupt law. | tained in the consolodated act of 6 Geo. 4; 
That section enacts, that any person, being | and it is evident enough that in framing 
a merchant, &c., may be declared a bank-| and passing the act of Congress reference 











rupt in the following cases: 1. When he 
shall depart from the State of which he is 
an inhabitant with intent to defraud his 
creditors. 2. When he shall conceal him- 


self to avoid being arrested. 3. When he | 


shall willingly or fraudulently procure 
himself to be arrested, or his goods and 
chattels, lands or tenements, to be attached, 
distrained, sequestered, or taken in execu- 
tion. 4. When he shall remove his goods, 
chattels and effects, or conceal them to 
prevent their being levied upon or taken 
in execution, or by other process. 5. 
When he shall make any fraudulent con- 
veyance, assignment, sale, gift, or other 
transfer of his lands, tenements, goods and 
chattels, credits, or evidences of debt. 

For any of the causes thus enumerated 
and specified, a trader may be proceeded 
against and decreed a bankrupt. But the 
last cause mentioned is the oniy one appli- 
cable to this case, because it is the only 
one assigned or alleged in the petition ; 
and the particular question is, was the as- 
signment, which is relied upon as an act 
of brankruptcy, a fraudulent assignment 
within the intent and meaning of the act? 
A conveyance or assignment which is 
fraudulent at common law, is undoubtedly 
within the meaning of the act ; and so is 
every conveyance or assignment which 
contravenes the provisions and objects of 
the act, though good at common law. The 
act, for instance, prohibits a!l preferences, 
and, with the exception of certain priori- 
ties, liens and securities, declares that the 
property of the bankrupt shall be distrib- 
uted pro rata, among his creditors. Any 
conveyance or assignment, therefore, which 
is intended and operates to defeat this pro- 
vision, though ever so fair as between the 
parties to it, and entirely unimpeachable 
on general principles of law, is a fraudulent 
conveyance, and consequently an act of 
bankruptcy. 

The clause, declaring what conveyances 


|was had to the English statutes and the 
English decisions upon them, and that it 
was meant that the act of Congress should 
be subject to the same construction. 

In looking into the English decisions, 
‘there is found to be a distinction running 
'throuchout all the cases, between a con- 
| veyance by a trader, in debt, of all his ef- 
‘effects, and a conveyance of only a part. 
The former is held to be fraudulent, and 
ipso facto an act of bankruptcy, in and of 
itself. The latter is held to be fraudulent, 
only when made voluntarily, in contempla- 
tion of bankruptcy, and for the purpose of 
giving a preference. A conveyance by a 
trader of all his effects to one of more cred- 
itors, in exclusion of others, is deemed to 
be an act of bankruptcy, because, in addi- 
ition to giving a preference, it is, in itself, 
|a breaking or failing in business, rendering 
‘him incapable of going on in his trade, 
| which is the original definition and mean- 
‘ing of bankruptey. Insolvency is not ma- 
|terial ; for a man may be a bankrupt with- 
‘out being insolvent, or insolvent without 
| being a bankrupt. A man may be actually 
jinsolvent, and yet go on in trade many 
‘months or years, without failing or becom- 
ing bankrupt. 

This distinction between a conveyance by 
a trader of all and a part only of his-effects, 
we repeat, pervades all the adjudged cases. 
It is to be found in the earlier decisions, 
remains undisturbed and unquestioned in 
the more modern reports. It is sanctioned 
by the concurrent opinions of the mosi 
eminent English judges for nearly a cen- 
tury, and has been recently recognized by 
some of the soundest and most enlightened 
judges in this country. It was fully adopt- 
ed by Conkling, J. in Barton v. Tower, 
(5 1. R. 2143) by Story, J. in Arnold y. 
Maynard, (5 L. R. 2963) and by Thomp- 
son, J. in Wakeman v. Hoyt, (5 L. R. 
309.) The latter said, that a convey- 








ance or assignment by a trader in em. 
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barrassed circumstances of all h’s effects |security was given under the pressure of 
to a particular creditor, whether voluntary | legal process, and for a valuable consider- 
or not, or with intention to take the benefit | ation, does not take the case out of the 
of the bankrupt act or not, was, per se, a | general rule. 
fraud upon the act of Congress, and an act! In Butcher v. Easto, (Doug. 295) where 
of bankruptcy. So far has the doctrine |a trader, being arrested for a debt by one 
been carried in England, and in one in-|of his creditors, exccuted a bill of sale of 
stance at least in this country, that a con-| all his effects to another creditor, to whom 
veyance by a trader of all his effects, or all | he was also indebted, as security for both 
but a colorable part, in trust for the benefit | debts, and the letter, on that condition, 
of all his creditors rateably, has been held | became bail for him, and he obtained his 
to be an act of bankruptcy, because it en- | discharge, it was determined that the bill 
abies him to appoint his own trustees, and | of sale was fraudulent ¢nd an act of bank- 
takes the estate out of the operation of the |ruptey. So in Newton y. Chantler, (7 
bankrupt law. In Eckwrett vy. Wilson, (8 | East. 138) a bill of sale to a particular 
Term Rep.) where partners assigned | all | creditor of all the effects of a trader, was 
their partnership effects in that way, and | held to be an act of bankruptcy, notwith- 
only a separate creditor dissented, the point | standing it was given by the trader when 
was considered so clear and wel! settled,| under arrest at the suit of the particular 
that it was not even argued. creditor, for a just debt. Lord Ellenbor- 
A conveyance by a trader of only a part | ough said that the bill of sale being given 
of his property to particultar creditor, | under the pressure of legal process, made 
stands, as we have already remarked, upon | no difference, for it was not like the case 
a different footing. To render such a con- of a particular conveyance, only, of a tra- 
veyance fraudulent as against the bankrupt |der’s property. And Le Blank, J., after 
law, it must be voluntary as well as in con- refering to the case of Butcher v. Easto, 
templation of bankruptcy. It is not un-| observed, that the security being given to 
lawful, though made while in failing cir- the particular creditor, at a time when he 
cumstances, or when actually insolvent, if | held the trader under arrest, did not distin- 
made under pressure by the creditor, and|guish the case from the general class of 
in the ordinary course of business. The | cases, where a conveyance of all a trader’s 
cases recited and relied upon by the op- | effects to a particular creditor had been uni- 
posing counsel are all of this character. formly holden to be an act of bankruptcy. 
They are cases of transfer or delivery of a The present case falls within the princi- 
part only of the effects to the trader, and | ple of the cases just cited ; for in this, as 
go to confirm the general proposition, that in them, though the assignment was made 
the substantial distinction, in all the cases|under the pressure of legal process, and 
is, between the assignment of ail and a part | the debts secured were bona fide debts, it 
only. was an assignment of all the effects, ex- 
In the present case, the assignment was|ceeding in value the amount of the debt 
of all the partnership property, including |due the attaching creditor at least six 
goods, notes, and demands on books; and thousand dollars ; and though it embraced 
it does not appear that the respondents had | all the debts owing by the respondents, in 
any separate property, except their house- | its provisions for payment out of the effects, 
hold furniture. If not actually insolvent, |a preference was given to particular cred- 
it is abundantly evident that they were itors and classes of creditors, to the preju- 
deeply indebted and greatly embarrassed. dice of other creditors. In addition to the 
(t is true, the goods at the time were un-| evidence of a preference appearing upon 
der an attachment, at the suit of a creditor, | the face of the assignment, Smith testifies 
‘or a large debt; and Smith, the assignee | that the respondents would not consent to 
of the property, for the purpose of remov- | make the assignment without providing for 
jng the attachment, executed his bond con-|the payment of their home creditors first. 
ditioned to pay the debt, and took the as-| Here is direct proof, then, that one leading 
signment to idemnify himself for that and | motive was to give a preference ; and all 
certain other debts for which he had previ-|the facts and circumstances, collateral as 
ously become holden as surety. But this | well as others, combine to bring the case, 
circumstance, though it shows that the 'in all particulars, fully and clearly within 
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the principle established by the uniform 
current of judicial determinations. 

But in my judgment, the case also comes 
within that provision in the second section 
of the bankrupt act, which declares “ that 
all future payments, securities, convey- 
ances, or transfers of property, or agree- 
ments, made or given by any bankrupt, in) 
contemplation cf bankruptcy, and for the’! 
purpose of giving any creditor, endorser, | 
surety, or other person, any preference or 
priority over the general creditors of such 
bankrupt ; and all other payments, securi- 
ties, conveyances, or transfers of property; 
or agreements, made or given by any such 
bankrupt, in contemplation of bankruptcy, 
to any person or persons whatever, not 
being a bona fide creditor or purchaser, for 
a valuable consideration, without notice— 
shall be deemed utterly void, and a fraud 
upon this act.” Now, if immediate, abso- 
lute bankruptcy was the necessary conse- 
quence of the assignment in this case, as 
we have seen it was, the assignment must 
be taken to be a transfer of property made 
in contemplation of bankruptcy, as weil as 
for the purpose of giving a preference, since 
every man must be supposed to contem- 
plate or intend that which is the necessary 
consequence of his own act; and such a 
transfer, when made to a surety, as this 
was, is expressly declared by the provision 
referred to, to be a fraud upon the act. 

It is insisted, however, that admitting 
the assignment to have been an act of 
bankruptcy, yet having been made more 
than two months before any proceedings in 
bankruptcy were instituted, the respond- 
ents are protected from the consequences 
of it by the proviso to the clause of the 
act just recited. The proviso declares 
“ that all dealings and transactions by and 
with any bankrupt, bona fide made and en- 
tered into more than two months before 
the petition filed against him, or by him, 
shall not be invalidated or affected by this 
act; provided that the other party to any 
such dealings or transactions had no notice 
of any prior act of bankrutcy, or of the in- 
tention of the bankrupt to take the benefit 
of this act.” 

_it is very manifest that this saving pro- 
vision was inserted, not for the sake of the 
bankrupt, but for the sake of the party 
dealing with him; and such a construction 
should be given to it as will effectuate the 








legislative intention and object, without at 


the same time being inconsistent with the 
apparent sense and meaning. It cannot 
reasonably be taken to have any other ef- 
fect, than merely to give validity to a 
transaction, bona fide entered into more than 
two months before the filing of the petition, 
so far as it concerns the party dealing with 
the bankrupt. It cannot be understood as 
giving any protection to the bankrupt him- 
self, either on the question of bankruptcy, 


or on the question of his right to a dis- 


charge. If the transaction be fraudulent 
on his part, why should he not be decreed 
a bankrupt, or denied a discharge, as the 
case may be, though the rights of the other 
party under the transaction, who may be 
an innocent party, should remain unaf- 
fected ? 

That this is the just construction, is evi- 
dent from the consideration that the validity 
of the transaction is made to depend upon 
the condition, that the party dealing with 
the bankrupt ‘had no notice of any prior 
act of bankruptcy, or of the intention of 
the bankrut to take the benefit of the act." 
The object was to protect transactions, on 
the part of a creditor or other person, done 
in the common course of trade and busi- 
ness, without knowledge of any act of 
bankruptcy being in contemplation. But 
where the transaction, as in this case, is a 
general, sweeping disposition of effects, 
and is, itself, unconnected with other cir- 
cumstances, a substantive and complete act 
of bankruptcy, equally within the know- 
ledge of both parties, the case is not within 
the proviso. 
SET OFF. 

In an action of goods sold, &c., the par- 
ticulars of demand stated the action to be 
brought “to recover the sum of 37/., the 
balance of an account of 108/.” (giving no 
credit for any specific sums.) The detend- 
ant pleaded as to 5/. parcel, &c., a set off 
to that amount. Held, that it was a ques- 
tion for the jury to say whether the balance 
claimed meant a sum afier giving credit for 
the 51. set off. Townson v. Jackson, 2 De 
& L. 369. 





POWER OF ATTORNEY 
A person who pays money t another 
who is authorized to receive it by a power 
of attorney, is not entitled to keep possese 
sion of the power of attorney. Pridmore v. 
Harrison, 1 C. & K. 613. 
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ANONYMOUS. 


CONSTRUCTION OF REVISED STATUTES RELA- 
TIVE TO COMPELLING SUPPORT OF POOR 
PERSONS. 


A son-in-law is not bound to support his wife’s 
mother under the provisions of Title I, of Chap. 
20, of First Part of Revised Statutes. The stat- 
ute only extends to natural relations. 

The superintendants of the poor are not bound to 
resort to a bond given by one relative for the 
support of another relative, before proceeding to 
compel a relative of a poor person to support 
such poor person. 

Where there is a relative of a poor person of suffi- 
cient ability to support such poor person, it is 
not necessary that the superintendent of the poor 
should make an order as to the manner in which 
such relative should contribute to such support, 
before making an application to the General 
Sessions for an order to compel such relative to 
efford such relief. 


Tue facts in this case appear in the opin- 
ion of the court. 


E. Frren Smrru, First Judge.—This is 
an application on the part of relators, under 
the provisions of Title 1, of Chap. 20, of 
the first part of Revised Statutes, to compel 
the respondent by an order of court to afford 
relief to his mother, who is an aged poor 
person, unable to support herself, now resi- 
dent in the county of Yates. The respond- 
ent admits her inability to support herself, 
and his own ability to afford such relief; but 
resists the application on three grounds : 

First, That there is a son-in-law resident 
in Yates county who is able to afford such 
relief. 

Second, That the respondent has already 
paid another son-in-law $800 for the pur- 
pose of providing for such support, who has 
given a bond to do so; which bond he in- 
sists the superintendents should enforce be- 
fore resorting to him. 

Third, That the petition does not show 
that the superintendents have made any 
order, or direction, as to the manner in 
which the respondent should contribute, or 
which would be approved by them. That 
without such order, and a request to comply 
therewith, this court has no jurisdiction. 

The statute under which the application 
is made, is substantially as follows: The 
father, mother, and children of any poor per- 
son who is blind, old, lame, impotent or de- 
cripid, so as to be unable to work, to main- 





tain himself, shall, at their own expense’ 
relieve and maintain such poor person in 
such manner as shall be approved by the 
overseers of the poor of the town where such 
poor person may be. 

Upon any failure of any such relative to 
relieve and maintain any such poor person, 
it is made the duty of the overseers of the 
poor of the town where such person may 
be, to apply to the Court of General Ses. 
sions of the Peace of the county where such 
relative shall reside, for an order to compel 
such relief, of which fourteen days notice 
must be given to the person against whom 
the order is sought. The statute directs 
that the court to which such application is 
made, shall proceed in a summary way to 
hear the allegations and proofs of the par- 
ties, and shall order such of the relatives 
aforesaid of such poor person, as appear to 
be of sufficient ability, to relieve and main- 
tain such poor person, and specify the sum 
which will be sufficient for the support of 
such poor person, to be paid weekly, and 
shall therein direct the relative or relatives, 
who shall perform that duty in the following 
order: The father shall first be required 
to maintain such poor person; if there be 
none, or he shall not be of sufficient ability, 
then the children of such poor person ; or if 
there be none, or they be not of sufficient 
ability, then the mother. 

Such order may specify the time during 
which the relative shall maintain such poor 
person, or during which any of the sums 
directed by the court shall be paid, or it 
may be indefinite until the further order of 
the court; and the same may from time to 
time be varied by the court, whenever cir- 
cumstances shall require, on the application 
either of any relative affected thereby, or 
by any overseer of the poor, upon fourteen 
days notice being given. ‘The costs and 
expenses of such application are to be as- 
certained by the court, and paid by the rela- 
tive against whom any such order may be 
made ; and the payment thereof, as well as 
obedience to the order for maintenance, and 
to any order for the payment of money, may 
be enforced by attachment. 

If any relative who shall have been re- 
quired by such order to relieve or maintain 
any poor person, shall neglect to do so, in 
such manner as shall be approved by the 
overseers of the poor of the town where 
such poor person may be, and shall neglect 
to pay such overseer weekly the sum pre- 
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scribed by the court for the support of such 
poor person, the overseers may maintain in 
an action as for money had and received, 
and shall recover the sum prescribed by the 
court for every week the order shall have 
been disobeyed, up to the time of such re- 
covery. In those counties where all the 
poor are charged upon the county, the Su- 
perintendents of the poor are vested with 
the same power, rights and authority, as is 
above given to the overseers of the poor of 
any town, and are entitled to the same re- 
medies and actions, and are required to 
perform the like duties. ‘The distinction 
between town and county poor has been 
abolished in the county of Yates. There 
is no child except the defendant, resident in 
this county, who is able to contribute any 
thing toward the support of this poor person, 
or any other relative residing here who is 
liable to contribute. ‘There is a husband 
of one of her daughters residing in Yates 
county, who is a man of wealth. ‘The first 
objection is based upon this fact: The 
fourth section of the statute makes provision 
that if it shall appear that any such relative 
is unable wholly to maintain such poor per- 
son, but is able to contribute towards such 
support, the court may in its discretion direct 
two or more relatives of different degrees 
to maintain such poor person, and shall pre- 
scribe the proportion which each shall con- 
tribute. This section does not apply to a 
case like this, where the relative proceeded 
against the only one residing within the ju- 
risdiction of the court. But if it did, we 
are satisfied we have no power to compel a 
son-in-law to contribute to the support of 
his wiie’s mother, even were he within our 
jurisdiction. For this statute extends only 
to natural relatives. ‘The word children as 
therein used, extends only to natural children 
—it does not embrace the husband of a 
daughter. By the law of nature, a man is 
bound to take care of his father and mother, 
and parents their children; but as there 
was at common law no power to enforce 
obedience to this law of nature, it became 
necessary to provide for its enforcement by 
legislative enactment. As the object of 
such enactments is the enforcement of this 
natural law, the statute should not be con- 
strued as extending any farther than the law 
of nature went before ; as that only reached 
natural relatives, the statute only extends 
to such relatives. It is upon this principle 
that it has been held that a husband, al- 





though bound to provide for his wife’s family, 
is not liable for necessaries applied to the 
support of the children of his wife by a for- 
mer husband, on the ground that the gen 
eral obligation of parents and children to 
support each other extends only to natural 
relatives. It is indeed true that he is liable 
for necessaries furnished to them by his 
wife’s order, while they reside with him in 
his family—not, however, on the ground of 
any natural obligation to do so—but for the 
reason Where he takes such children into 
his family, by so dving he renders himself 
liable for the contract made by the wife for 
their education. 4 T. R. 118, 4 East R. 
82, Clancy’s Rights of Married Women, 47. 

Our statute is similar to that of 43 Eliz. 
Ch. 2, §7, and such has been the construc- 
tion of that statute. In the case of Rex v. 
Munden, 1 Strange R. 190, an order had 
been made under the statute of Elizabeth, 
which recited the fact that Munden, the son- 
in-law, had good fortune with his wife, and 
her mother was poor, and directed him to 
provide for her; but the King’s Bench 
quashed this order, on the sole ground that 
the son-in-law was not bound, either within 
the intent or letter of the statute, to provide 
for her; that this statute extends only to 
natural parents. ‘The same doctrine was 
also recognized in the subsequent case of 
Tubbs v. Harrison, 4'T. R. 619. In the 
latter case, Lord Kenyon said that, although 
by the report of the case of Rex v. Munden, 
it did not appear that the wife was still liv- 
ing; but that he had seen a copy of the or- 
der taken from the records of the court, from 
which it clearly appeared that the wife was 
alive when the order made. In our opinion 
this is a correct construction of the statute. 
Regarding this as a correct construction of 
our statute, it follows that the son-in-law is 
not bound, and cannot be compelled to con- 
tribute to the support of the respondent’s 
mother. 

We do not think that the superintendents 
should be turned over to the remedy of pros- 
ecuting the bond, which the respondent has 
taken for the support of his mother; such a 
decision would illy comport with the scope 
and design of this statute; the spirit of 
which is, to afford to the superintendent a 
summary remedy for the enforcement of the 
dictates of the law of nature, to the end 
that they may be relieved from the discharge 
of a duty which properly belongs to another, 
and to the prompt discharge of which, the 
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dictates of natural affection and filial grati- 
tude ought in all cases to be a sufficient in- 
ducive, without the intervention of this coer- 
cive power, provided for under the munici- 
pal constitutions of the State. 

The only remaining question is, whether it 
is necessary that the superintendents should 
have made an order, or directed the manner 
in which the respondent should contribute 
to such support, before application to this 
court. 

This petition states that the superintend- 
ents have made application to the respond- 
ent to contribute to the support of his mo- 
ther; and that he refused to pay any thing 
for that purpose, or to afford her any relief. 
This refusal is also substantiated by the 
proof. Under such circumstances, we should 
not require more than this, unless such order 
is absolutely necessary to give us jurisdic- 
tion. We do not think that such is the 
import of the statute. It imposes the duty 
which the law of nature had betore ordained, 
and that, too, without any application to the 
child to relieve and maintain a poor parent, 
in such manner as should be approved by 
the overseers of the poor. It evidently con- 
templates no action on the superintendent’s 
part except that of approval. The act of 
approval is one which would more properly 
be brought into exercise when some _provi- 
sion had been made, or offered to be made, 
on the part of the respondent. But upon 
the failure of any such relative to relieve 
and maintain such poor person—or in other 
words, to yield obedience to the Jaw of na- 
ture—it is made their duty to apply to the 
court to compel such relief The statute 
does not seem to contemplate any previous 
order or direction on the part of the super- 
intendents, in relation to such order. The 
only jurisdictional facts which the statute 
contemplates are, the inability of the parent 
to support herself; the ability of the child 
to discharge this natural obligation satisfac- 
torily to the overseers, and the failures to 
do so. 

The proceedings are not in the nature of 
appeal from any previous order or direction 
of the superintendents ; but it is an original 
summary proceeding, to procure an original 
order, that such relative maintain such poor 
person, in such manner as this court shall 
direct ; without any reference whatever to 
any previous order or direction by the super- 
intendents. ‘The order made by this court 
is the one which fixes the amount, defines 





the manner in which it is to be paid, de- 
signates the person by whom it shall be paid. 

An order must therefore be entered di- 
recting the respondent to pay one dollar and 
titty cents per week to the superintendents 
of the poor of the county of Yates, which 
must be paid on the first day of every month 
until the further order of this court. He 
must also pay to the said superintendents 
the costs and expenses of this application. 
As those costs and expenses under the stat- 
ute are to be ascertained by the court, the 
superintendents must, on some day in this 
term, present a bill of the same, and have 
them taxed by the court, giving the respond- 
ent two days notice of taxation, and whence 
taxed ; the order for relief may also include 
directions that the respondent pay the same 
within thirty days afier service of a copy of 
said order. As this application was made 
at the last term of this court, the order must 
be entered aunc pro tunc as of the first day 
of that term. 








WAGER. 


The following singlay case lately came 
before the Queen’s Bench : 


The plaintiff declared in assumpsit, upon 
a wager with defendant, to the effect that if 
defendant, who was about to submit to the 
usual examination for admission as an at- 
torney, did not pass such examination, the 
plaintiff should provide eight bottles of wine, 
to be consumed by the parties and their re- 
spective friends; whilst on the other hand, 
the defendant promised, that if he did pass 
his examination he should provide eight 
bottles of wine, &c. The declaration went 
on to aver, that the examination took place 
in Hil. ‘Term, 1842, and that the defendant 
had passed, but had neglected to provide 
the eight bottles of wine, &c., which was 
the breach complained of. ‘To this declara- 
tion there was a demurrer, on the ground 
that the contract as declared upon was ille- 
gal and contrary to public policy ; and it 
was contended in argument, that the wager 
was analogous to those which relate to the 
event of proceedings in a court oflaw. The 
court, however, decided the point upon a 
totally different ground from that suggested 
in argument; namely. that one of the par- 
ties had the event in his own hands, which 
rendered it impossible to maintain an action 
on the contract. On this short ground, 
judgment was given for the defendant. 

















THE NEW YORK LEGAL OBSERVER. 357 


Rules of Practice U. 8. Courts in Admiralty, &c. 








RULES OF PRACTICE 


Or tHe Courts or THe Unirep Srartes rn causes or ApMIRALTY AND Mart- 
TIME JURISDICTION ON THE INSTANCE SIDE OF THE CoURT—IN PURSUANCE OF THE 
Act or 23rd Auaust, 1842, Cuap. 188. 


I. 


No mesne process shall issue from the District Court in any civil cause of admiralty 
and maritime jurisdiction, until the libel or libel of information shall be filed in the 
clerk’s office, from which such process is to issue. All process shall be served by the 
marshall or by his deputy, or where he or they are interested, by some discreet and 
disinterested person appointed by the court. 


IT. 


In suits in personam, the mesne process may be by a simple warrant of arrest of the 
person of the defendant in the nature of a eapias, or by a warrant of arrest of the person 
of the defendant with a clause therein, that ifhe cannot be found, to attach his goods and 
chattels to the amount sued for, or if such property cannot be found to attach his credits 
and effects to the amount sued for in the hands of the garnishees named therein ; or by 
a simple monition in the nature of a summons to appear and answer to the suit, as the 


libellant shall, in his libel or information, pray for, or elect. 


Il. 


In all suits in personam, where simple warrant of arrest issues and is executed, the 
marshal may take bail with sufficient sureties from the party arrested by bond or stipu- 
lation, upon condition that he will appear in the suit and abide by all orders of the court, 
interlocutory or final, in the cause, and pay the money awarded by the final decree 
rendered there in the court, to which the process is returnable or in any appellate court. 
And upon such bond or stipulation summary process of execution may and shall be issued 
against the principal and sureties by the court to which such process is returnable to 
enforce the final decree so rendered, or upon appeal, by the appellate court. 


IV. 


In all suits in personam where goods and chattels or credits and effects are attached 
under such warrant authorizing the same, the attachment may be dissolved by order of 
the court to which the same warrant is returnable. upon the defendant, whose property 
is so attached, giving a bond orstipulation with sufficient sureties to abide by all orders, 
interlocutory or final, of the court, and pay the amount awarded by the final decree 
rendered in the court to which the process is returnable, or in any appellate court ; 
and upon such bond or stipulation. summary process of execution shall and may be 
issued against the principal and sureties by the court to which such warrant is returna- 
ble to enforce the final decree so rendered, or upon appeal by the appellate court. 


V. 


Bonds or stipulations in admiralty suits may be given and taken in open court, or 
at chambers, or before any commissioner of the court who is authorized by the court 
to take affidavits of bail, and depositions in cases pending before the court. 
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VI. 


In all suits in personam, where bail is taken, the court may, upon motion for due 
cause shown, reduce the amount of the sum contained in the bond or stipulation 
therefor; and in all cases where a bond or stipulation is taken as bail, or upon dissoly- 
ing an attachment of property as aforesaid, if either of the sureties shall become insoly- 
ent pending the suit, new sureties may be required by the order of the court to be 
given, upon motion and due proof thereof. 


VIL. 


In suits in personam, no warrant of arrest, either of the person or property of the 
defendant shall issue for a sum exceeding five hundred dollars, unless by the special 
order of the court upon affidavit or other proper proof showing the propriety thereof. 


VIII. 


In all suits in rem against a ship, her tackle, sails, apparel, furniture, boats or other 
appurtenances, if such tackle, sails, apparel, furniture, boats or other appurtenances 
are in the possession or custody of any third person, the court may, after a due moni- 
tion to such third person, and a hearing of the cause, if any, why the same should not 
be delivered over, award and decree that the same be delivered into the custody of 
the marshal or other proper officer, if upon the hearing the same is required by law 
and justice. 

IX. 

In all cases of seizure and_in other suits and proceedings in rem, the process, unless 
otherwise provided for by statute, shall be by a warrant of arrest of the ship, goods or 
other thing to be arrested, and the marshal ‘shal thereupon arrest and take the ship, 
goods or other thing into his possession for safe custody ; and shall cause public notice 
thereof and of the time assigned for the return of such process and the hearing of the 
cause to be given in such newspaper within the district as the district court shall order, 
and if there is no newspaper published therein, then in such other public places in the 
district as the court shall direct. 


X. 


In all cases where any goods or other things are arrested, if the same are perishable, 
or are liable to deterioration, decay or injury by being detained in custody pending the 
suit, the court may, upon the application of either party, in its discretion order the 
same, or so much thereof to be sold, as shall be perishable or liable to depreciation, 
decay or injury, and the proceeds or so much thereof as shall be a full security to sat- 
isfy in decree to be brought into court, to abide the event cf the suit; or the court 
may, upon the application of the claimant, order a delivery thereof to him upon a due 
appraisement to be had, under its direction, either upon the claimants depositing in 
court so much money as the court shall pe or upon his giving a stipulation with 
the sureties in such sum as the court shall direct to abide by and pay the money 
awarded by the final decree rendered by the court or the appellate court, if any appeal 
intervenes, as the one or the other course shall be ordered by the court. 


XI. 


In like manner where any ship shall be arrested, the same may, upon the application 
of the claiu ant, be delivered to him upon a due appraisement to be had under the di- 
rection of the court, upon the claimant’s depositing in court so much money as the 
court shall order, or upon his giving a stipulation with sureties as aforesaid ; and if the 
claimant shall decline any such application, then the court may in its discretion, upon 
the application of either party, upon due cause shown, order a sale of such ship, and 
the proceeds thereof to be brought into court, or otherwise disposed of as it may deem 
most for the benefit of all concerned. 
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XiIi. 


In all suits by material men for supplies or repairs, or other necessaries for a foreign 
ship or for a ship in a foreign port, the libellant may proceed against the ship and 
freight in rem, or against the master or the owner alone in personam. And the like 
proceeding in rem, shall apply to cases of domestic ships, where by the local law a 
lien is given to material men for supplies, repairs or other necessarries. 


XIll. 


Tn all suits for mariners’ wages, the libellant may proceed against the ship, freight 
and master, or against the ship and freight, or against the owner or master alone in 
personam. 


XIV. 


In all suits for pilotage, the libellant may proceed against the ship and master, or 
against the ship, or against the owner alone, or the master alone, in personam. 


XV. 


In «ll suits for damage by collision the libellant may proceed against the ship and 
master, or against the ship alone or against the master or owner alone, in persona. 


XVI. 


In all suits for an assault or beating on the high seas or elsewhere within the admi- 
ralty and maritime jurisdiction, the suit shall be in personam only. 


XVIil. 


In all suits against the ship or freight founded upon a mere maritime hypothecation, 
either expressed or implied, of the master for moneys taken up in a foreign port for 
supplies or repairs, or other necessaries for the voyage, without any claim of marine 
interest, the libellant may proceed either in rem or against the master or the owner 
alone in personam. 


XVIII. 


In all suits in bottomry bonds, properly so called, the suit shall be in rem only 
against the property hypothecated, or the proceeds of the property in whomsoever 
hands the same may be found, unless the master had without authority given the bot- 
tomry bond, or by his fraud or misconduct had avoided the same, or has substracted 
the property, or unless the owner has by his own misconduct or wrong lost or sub- 
stracted the property, in which latter cases the suit may be in personam against the 
wrong-doer. 

XIX. 


In all suits for salvage, the suit may be in rem against the property saved or the 
proceeds thereof, or in personam against the party at whose request and for whose 
benefit the salvage service has been performed. 


XX. 


In ali petitiory or possessory suits between part owners or adverse proprietors, or by 
the owners of a ship or the majority thereof against the master of a ship for the ascer- 
tainment of the title and delivery of the possession, or for the possession only, or by 
one or more part owners against ihe other to obtain security for the return of the ship 
from any voyage undertaken without their consent, or by one or more part owners 
against the others to obtain possession of the ship for any voyage upon giving security 
for the safe return thereof, the process shall be by an arrest of the ship and by a mo- 
nition to the adverse party or parties to appear and make answer to the suit. 
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XXiI. 


In all cases where the decree is for the payment of money, the libellant may, at his 
election, have an attachment to compel the defendant to perform the decree, or a writ 
of execution in the nature of a capias and of a fieri facias, commanding the marshal or 
his deputy to levy the amount thereof of the goods and chattels of the defendant, and 
for want thereof to arrest his body to answer the exigency of the execution. In all 
other cases the decree may be enforced by an attachment to compel the defendant to 
perform the decree ; and upon such attachment the defendant may be arrested and 
committed to prison until he performs the decree, or is otherwise discharged by law, 
or by the order of the court. 


XXII. 


All informations and libels of informations upon seizures for any breach of the reve- 
nue or navigation or other laws of the United States, shall state the place of scizure, 
whether it be on land, or on the high seas, or on navigable waters within the admiralty 
and maritime jurisdiction of the United States; and the district within which the property 
is brought and where it then is. The information or libel of information shall also 
propound in distinct articles the matters relied on as grounds or causes of forfeiture, 
and aver the same to be contrary to the form of the statute or statutes of the United 
State in such case made and provided, as the case may require, and shall conclude 
with a prayer of due proof to enforce the forfeiture and to give notice to all persons 
concerned in interest to appear and show cause at the return day of the process why 
the forfeiture should not be decreed. 


XXIII. 


All libels in instance causes, civil] or maritime, shall state the nature of the cause, as 
for example, that it is a cause civil and maritime, of contract, or of tort or damage, or 
of salvage, or of possession, or otherwise, as the case may be, and if the libel be in 
rem, that the property is within the district ; and if in personam, the names and occu- 
pations and places of residence of the parties. The libel shall also propound and 
articulate in distinct articles the various allegation of facts, upon which the libellant 
relies in support of his suit, so that the defendant may be enabled to answer distinctly 
and separately the several matters contained in each article ; and it shall conclude 
with a prayer of the process to enforce his rights in rem, or in personam, (as the case 
may require) and fcr such relief and redress as the court is competent to give in the 
premises. And the libellant may further require the defendant to answer on oath all 
interrogatories propounded by him touching all, and singular the allegations in the 
libel xt the close or conclusion thereof. 


XXIV. 


In all informations and libels in causes in admiralty and maritime jurisdiction, 
amer |ments in matters of form may be made at any time on motion to the court as of 


cour-:. And new counts may be filed and amendments in matters of substance may 
be n..de upon motion at any time before the final decree upon such terms as the court 
shali impose. And where any defect of form is set down by the defendant upon special 


exce)tions, and is allowed, the court may, in granting leave to amend, impose terms 
upon the libellant. 


XXV. 


In all cases of libels in personam, the court may in its discretion, upon the appearance 
of the defendant, where no bail has been taken and no attachment of property has been 
made to answer the exigency of the suit, require the defendant to give a stipulation 
with sureties in such sum as the court shall direct, to pay all costs and expenses, 
which shall be awarded against him in the suit upon the final adjudication thereof, or 
by an interlocutory order in the process of the suit. 
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XXVI. 


In suits in rem, the party claiming the property shall verify his claim on oath or 
solemn affirmation, stating that the claimant, by whom or on whose behalf the claim 
is made, is the true and bona fide owner, and that no other person is the owner thereof. 
And where the claim is put in by an agent or consignee, he shall also make oath, that 
he is duly authorized thereto by the owner, or if the property be at the time of the 
arrest in the possession of the master of a ship, that he is the lawful bailee thereof for 
the owner. And upon putting in such claim, the claimant shall file a stipulation with 
sureties in such sum as the court shall direct, for the payment of all costs and ex- 
penses which shall be awarded against him by the final decree of the court, or upon 
an appeal by the appellate court. 


XXVII. 


In all libels in causes of civil and maritime jurisdiction in rem or in personam, the 
answer of the defendant to the allegations in the libel shall be on oath or solemn affirm- 
ation ; and the answer shall be full and explicit and distinct to each separate article, 
and separate allegation in the libel, in the same order as numbered in the libel; and 
shall also answer in like manner each interrogatory propounded at the close of the libel. 


XXVIII. 


The libellant may except to the sufficiency, or fulness, or distinctness, or relevancy 
of the answer to the articles and interrogatories in the libel; and if the court shall 
adjudge the same exceptions, or any of them, to be good and valid, the court shall order 
the defendant forthwith, within such time as the court shall direct, to answer the same, 
and may further order the defendant to pay such costs as the court shall adjudge reasonable. 


XXIX. 


If the defendant shall omit or refuse to make due answer to the libel upon the return- 
day of the process or other day assigned by the court, the court shall pronounce him to 
be in contumacy and default, and thereupon the libel shall be adjudged to be taken pro 
confesso against him, and the court shall proceed to hear the cause ex parte, and adjudge 
therein as to law and justice shall appertain. But the court may in its discretion set 
aside the default, and upon the application of the defendant, admit him to make answer 
to the libel at any time before the final hearing and decree, upon his payment of all the 
costs of the suit up to the time of granting leave therefor. 


XXX. 


In all cases where the defendant answers, but does not answer fully and explicitly 
and distinctly to all the matters in any article of the libel, and exception is taken thereto 
by the libellant, and the exception is allowed, the court may, by attachment, compel the 
defendant to make further answer thereto, or may direct the matter of the exception to 
be taken pro confesso against the defendant to the full purport and effect of the article 
to which it purports to answer, and as if no answer had been put in thereto. 


XXXI. 


The defendant may object by his answer to answer any allegation or interrogatory 
contained in the libel which will expose him to any prosecution or punishment for a 
crime, or any penalty or any forfeiture of his property for any penal offence. 


XXXII. 


The defendant shall have a right to require the personal answer of the libellant upon 
oath or solemn affirmation to any interrogatories which he may at the close of his 
answer propound to the libellant touching any matters charged in the libel, or touching 
any matter of defence set up in the answer, subject to the like exception as to matters 
which shall expose the libe!lant to any prosecution or punishment, or forfeiture, as is 
provided in the 31st Rule. In default of due answer by the libellant to such interroga- 
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tories, the court may adjudge the libellant to be in default and dismiss the libel, or may 
compel his answer in the premises by attachment, or take the subject matter of the 
interrogatory pro comfesso in favor of the defendant, as the court in its discretion shall 
deem most fit to promote public justice. 


XXXII. 


Where either the libellant or the defendant is out of the country, or unable from sick- 
ness or other casualty to make an answer to any interrogatory on oath or solemn affirm. 
ation at the proper time, the court may in its discretion, in furtherance of the due 
administration ot justice dispense therewith, or may award a commission to take the 
answer of the defendant wien and as soon as it may be practicable. 

XXXIV. 

If any third person shall intervene in any case of admiralty and maritime jurisdiction 
in rem, for his own interest, and he is entitled, according to the course of admiralty 
proceedings, to be heard for his own interest therein, he shall propound the matter in 
suitable allegations, to which if admitted by the court, the other party or parties in tho 
suit may be required by order of the court to make due answer, and such further pro- 
ceedings shall be had and decree rendered by the court therein as to law and justice 
shall appertain. But every such intervenor shall be required, upon filing his allegations, 
to give a stipulation with sureties to abide by the final decree rendered in the cause, 
and to pay all such costs, and expenses, and damages, as shall be awarded by the court 
upon the final decree, whether it is rendered in the original or appellate court. 


XXXV. 
Stipulations in admiraliy and mariiime suits may be taken in open.court, or by the 
proper judge at chambers or under his order, or by any commissioner of the court, who 


is a standing commissioner of the court, and is now by law authorized to take affidavits 
of bail, and also depositions in civil causes pending in the courts of the United States. 


XXXVI. 
Exception may be taken to any libel, allegation or answer for surplusage, irrelevancy, 
impertinence or scandal, and, if upon reference to a master, the exception shall be 


reported to be so objectionable, and allowed by the court, the matter shall be expunged 
at the cost and expense of the party in whose libel or answer the same is found. 
XXXVII. 

In cases of foreign attachment, the garnishee shall be required to answer on oath or 
solemn affirmation, as to the debts, credits or effects of the defendant in his hands, and 
to such interrogatories touching the same as may be propounded by the libellant ; and 
if he shall refuse or neglect so to do, the court may award compulsory process in 
personam against him. If he admit any debts, credits or effects, the same shall be held 
in his hands liable to answer the exigency of the suit. 

XXXVIII. 

In cases of mariners’ wages, or bottomry, or salvage, or other proceedings in rem, 
where freight or other proceeds of property are attached to, or are bound by the suit, 
which are in the hands or possession of any person, the court may, upon due application 
by petition of the party interested, require the party charged with the possession thereof 
to appear and show cause why the some should not be brought into court to answer the 
exigency of the suit; and if no suificieat cause be shown, the court may order the same 
to be brought into court to answer the exigency of the suit, and upon failure of the party 
to comply with the order, may award an attachment or other compulsive process te 
compe! ohedience thereto. 
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XX XIX. 


If in any admiralty suit the libellant shall not appear and prosecute his suit according 
to the course and orders of the court, he shall be deemed in default and contumacy, and 
the court may, upon the application of the defendant, pronounce the suit to be deserted, 
and the same may be dismissed with costs. 


XL. 


The court may in its discretion, upon the motion of the defendant and the payment 
of the costs, rescind the decree in any suit in which on account of his contumacy and 
default the matter of the libel shall have been decreed against him, and grant a re-hear- 
ing thereof, at any time within ten days after the decree has been entered, the defendant 
submiiting to such further orders and terms in the premises as the court may direct. 


XLI. 


All sales of property under any decree in admiralty shall be made by the marshal or 
his deputy, or other proper officer assigned by the court, where the marshal is a party 
in interest, in pursuance of the orders of the court ; and the proceeds thereof, when sold, 
shall be forthwith paid into the registry of the court by the officer making the sale, to 
be disposed of by the court according to law. 


XLII. 


All moneys paid into the registry of the court shall be deposited in some bank design- 
ated by the court, and shall be so deposited in the name of the court, and shall not be 
drawn out except by a check or checks signed by a judge of the court and countersigned 
by the clerk, stating on whose account and for whose use it is drawn, and in what suit 
and out of what fund in particular it is paid. ‘The clerk shail keep a regular book con. 
taining a memorandum and copy of all the checks so drawn and the dates thereof. 


XLII. 


Any person having an interest in any proceeds in the registry of the court, shall have 
a right by petition and summary proceedings to intervene per interresse suo, for a delivery 
thereof to him; and upon due notice to the adverse parties, if any, the court shall and 
may proceed summarily to hear and decide thereon, and to decree therein according to 
law and justice ; and if such petition or claim shall be deserted, or upon a hearing be 
dismissed, the court may in its discretion award costs against the petitioner in favor of 
the adverse party. 


XLIV. 


In cases where the court shall deem it expedient or necessary for the purposes of justice, 
the court may refer any matters arising in the progress of the suit to one or more com. 
missioners, to be appointed by the court, to hear the parties and make report therein. 
And such commissioner or commissioners shall have and possess all the powers in the 

. . ? Ld . . . . 
premises which are usually given to or exercised by masters in chancery in reference 
to them, including the power to administer oaths and to examine parties and witnesses 
touching the premises. 


XLV. 

All appeals from the District to the Circuit Court must be made while the court is 
sitting, or within such other period as shall be designated by the District Court by its 
general rules, or by an order specially made in the particular suit. 

XLVI. 

In all cases not provided for by the foregoing rules, the District and Circuit Courts 
are to regulate the practice of the said courts respectively, in such manner as they shall 
deem most expedient for the due administration of justice in suits in admiralty. 


XLVII. 


. These rules shall be in force in ali the Circuit and District Courts in the United 
States from and after the first day of September next. 
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DEATH OF JUDGE STORY. 

Jupcr Srory is no more—we have re- 
peated this to ourselves and can hardly be 
brought to believe the sad reality—that 
master mind whose very dictums the great- 
est lawyers have revered, is now lost to us. 
To say that we feel sorrow and regret at 
the event does not adequately convey our 
feelings ; we indeed consider his sudden 
death, a national calamity. 

In adverting to his great and varied tal- 
ent as a jurist, and his private worth as a 
man and a Christian, we may with great 
propriety quote a portion of the speech de- 
livered by that truly eloquent man, the Hon. 
Daniel Webster, at a meeting of the Boston 
Bar, which was most numerously attended, 
and among whom were those venerable and 
learned Judges, Davis and Putnam. 

** One sentiment only prevails among all, 
a sense of profound grief. But all of him is 
not dead. With all our sense of the irre- 
parable loss, we feel that he still lives 
among us in his spirit, in his recorded wis- 
dom, and in the decisions of authority which 
he has pronounced. ‘* Vivit, enim, vivetque 
semper ; atque etiam latius in memoria hom- 
inum, et sermone versabitur postquam ab oc- 
ulis recessit.’ 

Mr. Chief Justice—the loss is not felt 
alone among this bar, or in the courts of 


this Commonwealth, but is felt in every bar | 


and every court in the Union. It is not 
confined to this country, nor to this conti- 
nent. He had a wider range of reputation. 
In the High court of Parliament, in every 
court in Westminster Hall, in every distin- 
guished judicature in Europe, in the courts 
of Paris, of Berlin, of Steckholm, and of St. 
Petersburg, in the Universities of Germany, 
Italy and Spain, his authority was received, 
and all, when they hear of his death, will 
agree that a great luminary has fallen. He 
has in some measure repaid the debt which 
America owes to England, and the mother 
can receive from the daughter, without hu- 
miliation, and without envy, the reversed 
hereditary transmission from the child to 
the parent. By the comprehensiveness of 
his mind, and by his vast and varied attain- 
ments, he was most fitted to compare the 
codes of different nations, and comprehend 
the results of such research. 

His love of country was pure, and he re- 
garded justice as the great interest of man, 
and the only foundation of civilization. On 


|this foundation he has built his fame, and 
united his own name with that of his country. 
‘It was constitutional law that much of his 
‘attention was directed, and in the elucida- 
tion of which he was pre-eminent. ‘ Ad 
republicam firmandam, et ad_stabiliendas 
‘vires, et sanandum populum, omnis ejus 
| pergebat institutio,’ 
| But it is unnecessary for us this day to 
speak in detail of his public or judicial ser- 
ivices. ‘That duty will remain for us to per- 
|form, and it will, no doubt, be executed in a 
‘manner worthy of the occasion. Still, in 
the homage that will be paid to him, there 
_is one tribute which may well come from 
us. We have seen him and known him in 
private life. We can bear witness to his 
strict uprightness and purity of character— 
his simplicity and unostentatious habits—the 
lease and aftability of his intercourse—his 
|great vivacity amid the severest labors— 
the cheering and animating tone of his con- 
versation, and his fidelity to his friends— 
and some of us can testify to his large and 
systematic charities, not dispensed in a 
public manner, but gladdening the hearts 
of those whom he assisted in private, distil- 
ling happiness like the dew of Heaven. 
His labors were all subservient to his 
great object, judicature. ‘ C’est vain que 
Von cherche a distinguer en lui le personne 
'privee et le personne publique: un meme 
esprit les anime, un meme objet, les reunit 
Phomme, le pere de famille, le citoyen, tout 
est en lui consacre a la glorie du Magistrat.’ 
Mr. Chief Justice—One may live as a 
conqueror, a king, or a magistrate, but he 
‘must die as a man. The bed of death 
brings every man to his pure individuality ; 
to the intense contemplation of that deepest 
of all relations, the relation between the 
creature and his creator. ‘This relation the 
deceased always acknowledged. He re- 
verenced the Scriptures of ‘Truth, he re- 
ceived from them this lesson, and submitted 
himself, in all things, to the will of Provi- 
dence. His career on earth was well sus- 
tained. ‘To the last hour of his life his 
faculties remained unimpaired, and the lamp 
went out at the close, undimmed and without 
flickering or obscurity. His last words, 
which were heard by mortal ears, were a 
fervent supplication to his Maker, to take 
him to Himself.” 

















